Nnited States Denate

WASHINGTON, DC 20510

November 25, 2024
The Honorable Joseph R. Biden, Jr. The Honorable Kamala D. Harris
President of the United States Vice President of the United States
The White House The White House
1600 Pennsylvania Avenue NW 1600 Pennsylvania Avenue NW
Washington, DC 20500 Washington, DC 20500

Dear President Biden and Vice President Harris:

We commend the historic steps the Biden-Harris Administration has taken to lessen the harms of
marijuana criminalization. In particular, we applaud your pardons for individuals convicted of
simple marijuana possession and your administration’s progress to remove marijuana from
Schedule I of the Controlled Substances Act (CSA) and place it in Schedule III, recognizing
marijuana’s accepted medical uses.

Moving marijuana to Schedule III represents progress, and we urge the Drug Enforcement
Administration to complete that process as soon as possible. But it will not end federal
criminalization, resolve its harms, or meaningfully address the gap between federal and state
cannabis policy. Possession and use of recreational marijuana — and much state-legal medical
marijuana' — will continue to be a violation of federal law.

The Biden Administration has the opportunity to further reduce the harms of marijuana’s
criminalization before the end of this Administration by issuing another round of clemency and
an updated memorandum on prosecutorial discretion for marijuana offenses.

First, we urge you to promptly expand clemency for individuals with marijuana-related
convictions. In 2022 and 2023, President Biden issued pardons for individuals convicted under
federal law of simple possession of marijuana, attempted simple possession, and use of
marijuana.’ Consequently, pardoned individuals have been relieved of some collateral
consequences that flowed from their marijuana convictions, such as barriers to voting and jury
service (though eliminating many other practical consequences would require expungements to
remove the offenses from criminal records altogether). However, the pardons have resulted in
virtually no releases from prison, because few individuals were in federal prisons for these low-
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level offenses.> Meanwhile, it is estimated that at least 3,000 individuals still remain in federal
prison for other marijuana-related offenses.* President Biden should issue broader clemency —
including another round of pardons and commutations to reduce sentences or end terms of
incarceration — for individuals convicted of other cannabis-related offenses. Additionally, the
President should again urge state governors to expand marijuana clemency and decriminalize
low-level marijuana conduct under state law.’

Second, we urge you to issue a memorandum that would deprioritize seizing marijuana and
prosecuting individuals and businesses for state-legal marijuana activity. Today, federal sentences
for marijuana possession are rare, with only 13 individuals sentenced for simple marijuana
possession in 2023, compared to over 2,000 in 2015.° Still, the threat of a federal conviction
persists. Of the almost 700,000 drug possession arrests each year, one-third are for marijuana
possession,’ and Black Americans are almost four times more likely than white Americans to be
arrested for marijuana possession.® Seizures of cannabis also persist; the Drug Enforcement
Administration (DEA) continues to raid marijuana businesses and seize marijuana plants,” and
DHS’s Customs and Border Patrol (CBP) recently seized large amounts of state-legal cannabis at
border patrol checkpoints, even dozens of miles into the interior of the country.'
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This memorandum should direct federal law enforcement to deprioritize prosecutions of any
future marijuana offenses that have been the basis of prior federal pardons, and deprioritize
prosecutions of personal cannabis activities and cannabis activities that comply with state or
Tribal law. Already, Congress has directed DOJ to not block states from permitting medical
marijuana use,'' and DOJ’s policy should be to not prosecute any personal marijuana activity or
marijuana activity that is legal under the law of the state or Tribal jurisdiction where it occurred.
This policy would build on the Obama administration’s 2013 “Cole Memo” and 2014 “Wilkinson
Memo” that directed prosecutors to deprioritize certain marijuana activity that complied with
state or Tribal law."> During the Biden Administration, DOJ has assured that an updated Cole
Memo is forthcoming," yet one has not yet been issued. DOJ should promptly issue updated Cole
and Wilkinson Memos. The new memos should expand the scope of marijuana acts that federal
prosecutors and law enforcement officers are directed to deprioritize and make prevention of
racial disparities in enforcement and prosecutions an explicit priority.

Rescheduling marijuana and the prior round of pardons must not be the end of this
Administration’s historic work to use its executive authority to undo the damage of federal
marijuana policy. As we continue to work toward legislation to end the federal criminalization of
marijuana and to regulate it responsibly and equitably, we urge prompt administrative action to
tackle the harms of criminalization — particularly for the benefit of communities most harmed
by the War on Drugs. Thank you for your attention to this important matter.

Sincerely,
Elizhbeth Warren Barbara Lee
United States Senator Member of Congress
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