Nnited States Denate

WASHINGTON, DC 20510

November 26, 2023

Robert Coward

Chief Executive Officer

U.S. Anesthesia Partners
12222 Merit Drive, Suite 700
Dallas, Texas 75251

Dear Mr. Coward,

We are writing regarding an alarming investigation that revealed that U.S. Anesthesia Partners
(USAP) and its parent company, Welsh, Carson, Anderson & Stowe,' have used anticompetitive
practices to reduce patients’ quality of care, increase prices, and suppress workers’ wages.

The investigation by The Washington Post found that USAP and its private equity (PE) backers
bought up anesthesiology practices in the Denver area, “rolling up” the companies to form a
group that could leverage monopoly power to raise patient costs and force physicians to
prioritize profits over patients.” Serial roll ups — defined as a series of smaller acquisitions by
firms that result in a considerable increase in market share® — are a favorite of the PE industry.*
After USAP consolidated market power and appeared to pressure physicians in the area to raise
prices, USAP continued using anticompetitive tactics to maintain its advantage — including
restrictive non-compete agreements to prevent physicians from working for other practices in the
area, cutting off choices for patients.’

USAP’s growth strategy in Denver is a concerning sign for markets across the country. Since
2012, USAP has “built a staff of more than 4,500 clinicians and spread to nine states,” using the
same playbook in cities across the U.S. and providing a blueprint for further consolidation.®
Earlier this month, the Federal Trade Commission filed a complaint against USAP and its parent
company, Welsh, Carson, Anderson & Stowe for similar practices in Texas, citing a “multi-year
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anticompetitive scheme to consolidate anesthesiology practices,” and a “set of unlawful
agreements” to keep physicians locked in.’

PE ownership of physician practices is already a major concern. For instance, ”in 28% of
metropolitan statistical areas (MSAs), a single PE firm has “more than 30% market share by full-
time-equivalent physicians, and in 13% of MSAs, the single [PE] firm market share exceeds
50%.”® Similar to USAP’s model, which is concentrated in multiple metropolitan areas including
Houston, Denver, and Orlando,” many PE firms will monopolize a physician specialty in
multiple MSAs, eventually driving up costs for the entire specialty.'

And USAP leveraged their monopoly power to force physicians into restrictive non-compete
agreements that further drive up costs and cut options for patients — in some cases, driving
physicians out of state to continue practicing.'’ In light of this troubling report, we request
information about your company’s monopolistic acquisition practices, use of non-compete
agreements, and the profits made by your company while your employees and patients suffered.

USAP Used Private Equity’s Playbook to Accumulate Monopoly Power

Since its founding in 2012 by the PE firm Welsh, Carson, Anderson & Stowe, USAP has
engaged in anticompetitive practices that appeared to be designed to jack up prices and suck up
as much profit as possible, with detrimental effects to patients and doctors.'? In 2015, USAP
bought up the largest anesthesiology groups in the Denver area, quickly becoming Colorado’s
largest anesthesiology practice, and almost immediately began to use its monopoly power to
extract higher prices from patients and their insurers."

USAP, backed by its PE investors, raised the company’s negotiated rates with insurers “at the
rate of 3.7 percent annually from 2014 to 2019[, resulting in] ... a total increase of 20 percent
over the five-year period.”'* USAP’s prices rose “about twice as fast as prices nationally,”
prompting pushback from insurers who claimed that USAP was attempting to charge 70 percent
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more than competitors in Colorado." Although these rates are negotiated directly with insurers,
higher prices “affect everyone because the insurers pass on the higher costs ... and much of the
burden falls on patients and their families.”'®

According to a former USAP Colorado employee, “the company became big enough to influence
pricing and raised prices because it could,” using its monopoly power in Colorado to not only
raise prices, but force smaller anesthesiology practices it bought to raise their prices to USAP
rates.'” By 2019, USAP was the largest provider of anesthesiology services to Medicare
beneficiaries in the Denver market, controlling approximately 30% of the anesthesiology market
in the state of Colorado."®

We have frequently raised the alarm about the deleterious impact of PE on patient care. "PE’s
involvement in health care markets has exacerbating problems like surprise medical billing,
inadequate training, and a lack of oversight and due process.”® One study found that “patient
costs rose by 26% after anesthesiology practices were taken over by PE firms,” and PE-backed
anesthesiology groups have faced allegations of short-staffing that put patients at risk.*' But PE
acquisitions haven’t been limited to anesthesiology, with PE firms moving into health care
services from rural hospitals to nursing homes and hospice centers to health care billing
management and debt collection systems.*

On July 9, 2021, President Biden issued the Executive Order on Promoting Competition in the
American Economy (Executive Order on Competition).” The President’s Executive Order states
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that it is the policy of his Administration to “combat the excessive concentration of industry, the
abuses of market power, and the harmful effects of monopoly and monopsony . . . in healthcare

markets,” and specifically encourages the Federal Trade Commission (FTC) and Department of
Justice (DOJ) to review merger guidelines and consider whether to revise them.*

In accordance with this instruction, the FTC and DOJ have proposed revised merger guidelines
aimed at helping the agencies vigorously enforce antitrust laws. The draft merger guidelines,
which were informed by the testimony of, among other groups, health care workers and patients,
take into account “the realities of how firms do business in the modern economy,”* potentially
including companies like USAP that have consolidated health care market. Specifically, the draft
guidelines call out as potentially illegal transactions that would “entrench or extend a dominant
[company] position™ or “further a trend toward concentration,”’ and, crucially, clarify that the
agencies may examine “the whole series” of mergers by a company to determine the cumulative
effect of multiple transactions that are part of an overall pattern or strategy. ** These enforcement
guidelines provide insight into the potential illegality of and future enforcement against USAP’s
anticompetitive serial roll-ups or attempts to gain market power.

The FTC and DOJ have already begun to zero in on the business practices of PE platform deals
for competition-related concerns, including USAP specifically, given concerns that the
“anesthesia practice has amassed too much pricing power in its markets.” It is no surprise that,
in the past several months, USAP and other large physician groups backed by PE firm Welsh,
Carson, Anderson & Stowe have hired prominent lobbying firm Forbes Tate Partners to lobby
“issues related to health care consolidation.”

USAP’s Use of Non-Compete Agreements to Maintain Monopoly Power

Of particular concern to me is USAP’s use of non-compete agreements. USAP’s market power
has appeared to enable the company to force its anesthesiologists to sign anticompetitive non-
compete agreements, creating a vicious cycle that further entrenches USAP’s monopoly power
and cuts off choice for patients and physicians. Former USAP physicians reported that
approximately 1 in 3 doctors employed by USAP left the company over a three-year period,
disillusioned with the higher costs for patients.’’ However, under the terms of their non-compete
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agreements, physicians who attempted to leave USAP and work elsewhere in the Denver area
could have been required to pay “damages” amounting to more than $200,000. Because of
USAP’s market dominance in Colorado, the non-compete agreements forced some
anesthesiologists to leave the state to continue practicing.’® In limiting the places that a physician
may work, non-compete agreements not only hurt physicians trying to practice, but also have a
detrimental effect on patients who bear higher costs and have access to fewer choices for their
care.

Examples of the harmful effects of USAP’s non-compete agreements abound. Peter Harkness, a
practicing physician who previously defended the company in front of the Federal Trade
Commission (FTC), sued USAP alongside several anesthesiologists to void the “unreasonably
restrictive non-compete clause” in their employment contracts.” In reference to the
anticompetitive focus exemplified by the company’s non-compete agreements, Harkness argued
that USAP repeatedly failed to prioritize patients and care, echoing other anesthesiologists who
said that, under USAP, their practices “went from ‘patients first’ to ‘we want to make it bigger,
we want to make it more profitable.”** One anesthesiologist argued that USAP “took a very
forward-thinking group that was focused on quality and turned it into a private-equity-backed
money machine that sends profits to the East Coast by making patients pay more for their
insurance benefits.”** Despite physicians’ complaints that they were “overworked and paid
below market rate,” USAP issued more than $1.3 billion in dividends since its creation in 2012.%

We have long argued against the use of restrictive non-compete agreements, and supported
efforts by the FTC to prohibit their use.’” Non-compete clauses in the health care industry reduce
patient access to care,” increase health care costs,” limit a physician’s ability to negotiate,* stifle
competition,*' contribute to labor shortages,* and limit the ability of workers to speak out about
unfair or dangerous practices.” USAP’s use of these clauses, as the company rolled up more and
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more anesthesiology practices in the area, appears to have caused damage to patients and
physicians, while helping the company amass greater market power and continue raising prices.

Conclusion

USAP is emblematic of the long-standing problems associated with PE’s involvement in our
health care system. The practices described in the recent report and the FTC’s lawsuit are deeply
concerning and suggest that USAP has used anticompetitive practices to build up monopoly
power, which it has leveraged to decrease quality of care, increase costs for patients, and reduce
physician autonomy.

To understand the impact USAP has had on anesthesiology practices across the country, we ask
that you provide answers to the following questions no later than December 11, 2023:

USAP

1. For each year since and including 2015, please identify the names and positions of each
of the five highest paid USAP executives, and provide each of the individuals’ total
annual compensation for that year, including pay, bonuses, or other compensation. Please
provide a description of the basis for any bonuses received by these individuals.

2. Please list all dividends issued since 2012, including:

a.
b.

Amount issued; and
Recipients.

Monopoly Power

3. Please list all anesthesiology practices USAP has acquired in the United States since

2012.

4. Please provide the following information for each practice operated by USAP for each
full year since its acquisition:

a.

b.

Total revenue, the total revenue from Medicare, and total revenue from Medicaid;
Rates that USAP has charged, on average, to each of the following payers for
anesthesia services: Medicare, Medicaid, and commercial insurers.

Total number of patients served by each facility, and the total number of patients
whose care is paid for by Medicare, and by Medicaid;

Net income of each practice;

Total number of employed physicians at each practice; and

Treatment of Physicians

5. How many non-compete agreements or clauses have been enforced against USAP
physicians?

a.

What fines, damages, or other payments have physicians subject to USAP non-
compete agreements or clauses been required to pay to continue operating in the
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same region after leaving USAP? Please list the amount of each payment
collected from physicians accused of violating non-compete clauses.

6. Please provide a copy of USAP’s standard employment contract for its physician
employees.
a. On what grounds may USAP terminate employment contracts with employed
physicians? Please describe what processes, if any, exist for USAP physicians to
appeal or further adjudicate a termination.

Sincerely,
Elizhbeth Warren Richard Blumenthal '
United States Senator United States Senator



