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February 7, 2022

The Honorable Merrick Garland
Attorney General

Department of Justice

950 Pennsylvania Avenue, NW
Washington, DC 20530

The Honorable Lisa Monaco
Deputy Attorney General
Department of Justice

950 Pennsylvania Avenue, NW
Washington, DC 20530

Dear Attorney General Garland and Deputy Attorney General Monaco:

| am writing to urge the Department of Justice (DOJ) to more aggressively address price fixing,
which is a violation of antitrust law. The nation is dealing with inflation at its highest level in
decades, much of it driven by corporate greed and anticompetitive behavior, and the federal
government must use every tool available to prevent price gouging and reduce prices for
Americans. Antitrust policy plays a vital role in protecting consumers from anticompetitive
practices that lead to higher prices, and no practice has a more direct effect on prices than price
fixing. It is imperative that corporate executives who engage in criminal antitrust activity like
price fixing be prosecuted to the fullest extent of the law rather than receive a slap on the wrist.
Ineffectual settlements are no substitute for bringing criminal cases that seek corporate fines,
individual fines, restitution for victims, and prison sentences, as appropriate under the Sherman
Act.!

Section 1 of the Sherman Act states that “[e]very person who shall make any contract or engage
in any combination or conspiracy hereby declared to be illegal shall be deemed guilty of a
felony.”? This includes forms of collusion like price fixing, “agreement[s] among competitors to
raise, fix, or otherwise maintain the price at which their goods or services are sold.”® As the DOJ
has observed, “[c]ollusion is more likely to occur if there are few sellers. The fewer the number
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of sellers, the easier it is for them to get together and agree on prices.”* And the American
economy is plagued by increasing concentration across sectors: 75% of all industries underwent
consolidation between 1997 and 2012.° These conditions have the unfortunate effect of
facilitating price fixing.

In a November 2021 letter | sent to the DOJ, | highlighted alarming instances of price fixing in
the poultry industry.® In private litigation, Tyson recently agreed to pay $4.6 million to resolve
claims that it was involved in a “turkey cartel” that also implicated Cargill, Perdue Farms, and
Butterball LLC.” Similarly, Tyson agreed to pay $221.5 million in January 2021 to settle
allegations over broiler-chicken price fixing® while other major poultry firms faced similar
allegations from food-distribution companies.® The DOJ’s own ongoing investigation into price
fixing in the broiler-chicken industry is investigating a group of executives and Koch Foods for
their involvement in the collusive scheme, as announced on July 29, 2021.2° As an FBI director
noted in this case, “[p]rice fixing is not a victimless crime, and the illegal actions taken by these
companies and individuals in the broiler chicken industry have had a direct and negative impact
on the American consumer.”!! The costs of price fixing in the poultry industry have hit
customers square in their wallets, resulting in a “roughly 50% increase in the price of broiler
chickens,” cheating American families out of approximately $330 each year, according to one
lawsuit.!? T applaud the DOJ’s efforts to address these issues in this industry: prosecution of
poultry-industry price fixing will have the direct effect of lowering prices for American
consumers.

But price fixing occurs in multiple industries, and all too often, the DOJ fails to prosecute using
the full force of the law. For instance, last year the DOJ charged Argos USA, a producer of
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ready-mix concrete, for a price-fixing scheme carried out by Argos employees and other
competing concrete firms from 2010 to 2016.1% As a result of Argos’ collusion with other
manufacturers, the price of concrete increased for “a large number of victims.”'* While the DOJ
did secure a $20-million criminal penalty for the antitrust violation, it nevertheless entered into a
deferred prosecution agreement with Argos,'® meaning that the criminal charges will likely be
dismissed as long as Argos complies with certain corporate protocols. This deferred prosecution
agreement is unusual particularly because the concrete industry has been rife with criminal-
antitrust issues for decades.®

As another example, between 2013 and 2015, Taro Pharmaceuticals, Sandoz, and Apotex
conspired to fix the prices of a number of generic drugs,'’ leading to “higher drug prices for
federal health care programs and beneficiaries,” increasing the financial burdens of patients who
needed drugs to treat hypertension, high cholesterol, and arthritis, among other conditions. ' But
in October 2021, the DOJ Antitrust Division confirmed it had entered deferred prosecution
agreements with these three pharmaceutical companies under which the companies agreed to pay
only $447.2 million,'® even though Taro “admitted its role in the conspiracy” and that the
“scheme boosted sales by more than $500 million.”?® None of the criminal executives will see
any time in prison in spite of confessed illegal practices scamming the government and patients
in need of drugs, thanks to the deferred prosecution agreements in place.

In October 2021, Deputy Attorney General Lisa Monaco outlined the DOJ’s priorities regarding
white-collar crime going forward.?! In particular, she noted “that cases against corporate
executives are among some of the most difficult that the department brings, and that means the
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government may lose some of those cases. But...the fear of losing should not deter them.”?? She
also posed a question of fundamental importance in today’s climate of rampant corporate
malfeasance: “Does the opportunity to receive multiple [nonprosecution agreements] and
[deferred prosecution agreements] instill a sense among corporations that these resolutions and
the attendant fines are just the cost of doing business?”%

For corporations and their billionaire executives, all too often, crime pays.2* It is unconscionable
that we appear to have two tracks of criminal justice in this country: one for the wealthy and
powerful, and one for everyone else. Failure to enforce price-fixing and antitrust laws has a
grave economic cost: as demand has increased and supply chains have buckled during the
economic recovery, it has allowed companies that have obtained market power using illicit
means to raise prices for consumers who are faced with corporate monopolies.? | share Deputy
Attorney General Monaco’s concern that absent tough and effective enforcement of antitrust
laws, our current system perpetuates a belief among corporations that fines and settlements are
just the cost of doing business.

You are now in position at the DOJ to enforce this nation’s antitrust laws in order to protect
consumers, small businesses, and the public, and an important part of that mission means seeking
stronger penalties, full restitution, and prison sentences when criminals break the law. Corrupt
corporations must not be allowed to conclude that the benefits of colluding to jack up consumer
prices far outweigh any potential sanctions. To better understand the DOJ’s enforcement efforts
against price fixing, | request answers to the following questions by February 21, 2022:

1. Does the DOJ maintain statistics on its price-fixing enforcement efforts, including
charges brought, affected industries and geographies, damages resulting from price
fixing, instances of non-prosecution agreements (NPASs) or deferred prosecution
agreements (DPASs), penalties and restitution obtained, completed trials, trial success rate,
and prison sentences? Please include any such data in your response.

2. How does the DOJ decide whether to enter NPAs or deferred prosecution agreements
DPA:s instead of fully prosecuting criminal violations like price fixing?
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In which industries has the DOJ observed multiple instances of price fixing in the last 10
years? How has the DOJ shifted its enforcement practices in these industries?

How has the DOJ responded to any instances of recidivism from particular firms? Has the
DOJ reduced the number of NPAs and DPAs it enters with these firms? Will the DOJ
continue to enter NPAs or DPAs with repeat offenders in this industry?

In markets in which price fixing occurs, how much of an impact does price fixing have
on final consumer prices? Please use examples where possible.

Through more vigorous criminal prosecution, would the DOJ be able to ensure that
criminal offenders disgorge ill-gained profits or provide restitution to injured parties?

What resources from Congress, if any, does the DOJ need in order to vigorously
prosecute criminal violations of antitrust law such as price fixing and bidding rigging?

Thank you for your attention to this matter.

CC:

Sincerely,

4%

EIizatjth Warren

United States Senator

The Honorable Jonathan Kanter, Assistant Attorney General, Department of Justice



