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Broken Promises:

Decades of Failure to Enforce Labor Standards in Free Trade Agreements

Prepared by the Staff of Sen. Elizabeth Warren

Executive Summary

The Senate will soon vote on the Bipartisan
Congressional Trade Priorities and Accountability
Act of 2015 — also known as “Fast Track.” President
Obama has requested Fast Track authority from
Congress to ease the passage of the Trans-Pacific
Partnership (TPP), a massive trade agreement with
12 countries that account for nearly 40% of the global
economy. President Obama has repeatedly stated that
the TPP is “the most progressive trade bill in history”
because it has high labor, environmental, and human
rights standards. The President claims the TPP will
have “higher labor standards, higher environmental
standards,” and “new tools to hold countries
accountable.”

But proponents of almost every free trade agreement
(FTA) in the last 20 years have made virtually identical

claims:

+ In 1993, President Clinton claimed that “the
North American Free Trade Agreement
[NAFTA] is the first agreement that ever really
got any teeth in environmental standards, any
teeth in what another country had to do with
its own workers and its own labor standards...
There’s never been anything like this before.”

+ In 2005, U.S. Trade Representative Rob
Portman claimed, “[t}he [Central American
Free Trade Agreement] has the strongest
labor and environmental provisions of any
trade agreement ever negotiated by the United
States.”

In 2007, U.S. Trade Representative Susan
Schwab claimed that the Peru, Colombia,

and Panama trade agreements contained
“unprecedented protections for labor rights and
environmental standards.”

In 2010, President Obama said that the South
Korea agreement included “groundbreaking
protections for workers’ rights.”

In 2011, the White House insisted that the
Colombia trade agreement “include[d] strong
protections for workers’ rights, based on the
May 10, 2007, bipartisan Congressional-
Executive agreement to incorporate high labor
standards into America’s trade agreements.”
President Obama said in 2012 that “this
agreement is a win for our workers and the
environment because of the strong protections
it has for both — commitments we are going to

fulfill”

A few months later, the White House made
nearly identical claims about the Panama Free
Trade Agreements.
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However, the history of these agreements betrays

a harsh truth: that the actual enforcement of labor
provisions of past U.S. FTAs lags far behind the
promises. This analysis by the staff of Sen. Warren
reveals that despite decades of nearly identical promises,
the United States repeatedly fails to enforce or adopts
unenforceable labor standards in free trade agreements.

Again and again, proponents of free trade agreements
claim that this time, a new trade agreement has

strong and meaningful protections; again and again,
those protections prove unable to stop the worst

abuses. Lack of enforcement by both Democratic and
Republican presidents and other flaws with the treaties
have allowed countries with weaker laws and standards
and widespread labor and environment abuses to
undermine treaty provisions, leaving U.S. workers and
other interested parties with no recourse. This analysis

finds:

+ The United States does not enforce the labor
protections in its trade agreements. A series
of reports by the non-partisan Government
Accountability Office (GAO), as well as reports
by the Department of Labor (DOL) and the
Department of State, document significant
and persistent problems with labor abuses in
countries with which we have FTAs. While
GAO acknowledged progress by partners in
implementing commitments and by agencies in
tracking progress and engaging on problems,
their analysis concluded that the USTR and
DOL “do not systemically monitor and enforce
compliance with FTA labor provisions,” and
that the U.S. agencies generally have not been
“identifying compliance problems, developing
and implementing responses, and taking
enforcement actions.”

The U.S. pursues very few enforcement actions.
Prior to 2008, the Department of Labor

had not accepted a single formal complaint
about labor abuses in free trade agreements.
Since then, the Obama administration

has conducted in-depth investigations into
complaints and issued fact-finding reports and
recommendations. However, DOL has accepted
only five claims against countries for violating
their labor commitments, and it only agreed

to restart the first ever labor enforcement case
under any free trade agreement in 2014, six
years after the initial claim was filed. This
reveals both the cumbersome nature of
complaint process and the overall enforcement
problems with these agreements.

Widespread labor-related human rights
violations. The United States has 14 free
trade agreements with 20 countries. While
some of these countries have made progress

in improving labor conditions, problems with
labor rights and other abuses are widespread.
U.S. agencies or other investigators have
identified significant problems with use of
child labor or other labor-related human rights
abuses in 11 of the 20 countries.

Failure to curb even the worst abuses. Case
studies of several countries that have signed
U.S. free trade agreements reveal continuing
horrific labor abuses. Guatemala was named
“the most dangerous country in the world for
trade unionists” five years after entering a trade
agreement with the U.S. In Colombia, despite
the existence of a special “Labor Action Plan”
put in place to address long-standing problems
and secure passage of the Colombia FTA, 105
union activists have been murdered and 1,337
death threats have been issued since the Labor
Action Plan was finalized four years ago.
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I. Introduction: Obama Administration
Claims that the TPP Will be the Most
Progressive Trade Agreement in History

The Senate will soon vote on the Bipartisan
Congressional Trade Priorities and Accountability
Act of 2015 — also known as “Fast Track.” President
Obama has requested Fast Track authority from
Congress to ease the passage of the TPP, a massive
trade agreement among 12 countries that account for
nearly 40% of the global economy. On numerous
occasions, President Obama has made claims that the
final pact will be “the most progressive trade agreement
in history” with regard to labor, environment, and
human rights.' For example, last month the President

declared:?

¢ ¢Here’s what I’'m confident about: This
will end up being the most progressive
trade bill in history. It will have the
kinds of labor and environmental and
human rights protections that have
been absent in previous agreements.

Fact Sheets from the White House echo the President’s
promise:’

¢ ¢Through the Trans-Pacific Partnership we
are renegotiating NAFTA and instituting
stronger, fully enforceable labor and
environmental standards. These high
standards will not only bring hundreds
of millions of people under enforceable
labor standards and protect endangered
wildlife in one of the fastest growing
regions of the world—they will also help
level the playing field for workers and
businesses here at home by ensuring our
trade partners are playing by the rules.

The White House calls TPP the “greenest
trade agreement in history -- protecting oceans and
combating wildlife trafficking, illegal fishing, and illegal
logging across a vast swath of the globe,” and claims
that TPP will “raise labor standards” with “enforceable
requirements on minimum wages, hours of work, and
occupational safety and health.”

According to USTR, the President “has
always made clear that he will only support trade
agreements that include fully enforceable labor
standards,” and that the final agreement “will offer new
tools to fight exploitative child labor and forced labor,
deter employment discrimination, and will embed
fundamental labor standards in our trade agreement
with Mexico and Canada.”®

Again and again, key Administration officials
make similar claims. According to the White House,
the “high standards” in this agreement “will not only
bring hundreds of millions of people under enforceable
labor standards and protect endangered wildlife in
one of the fastest growing regions of the world—they
will also help level the playing field for workers and
businesses here at home by ensuring our trade partners
are playing by the rules.”

2. Promises ahout Previous Trade Agreements

The promises that the Obama Administration
is making about the TPP are not new. For over two
decades, American Presidents from both political
parties have promised that the trade agreements
negotiated by their Administration would put
American workers first. From NAFTA and CAFTA
to the recent deals with Peru, Colombia, Panama and
South Korea, proponents of these trade agreements
have — again, and again, and again - made nearly
identical promises.

A. NAFTA Agreement under President Clinton
In 1993, President Clinton declared that:

¢ ¢In all of trade history, [NAFTA] is
the first agreement that ever really got
any teeth in environmental standards,
any teeth in what another country had
to do with its own workers and its
own labor standards...There’s never
been anything like this before. ®

Broken Promises
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U.S. Trade Representative Mickey Kantor
echoed the President, saying that NAFTA “will
serve as a model,” for future trade agreements
and pointing out that a trade agreement covered
workers’ rights and the environment “for the first
time.”

And at his remarks on the signing of the
agreement in 1993, President Clinton said: “The
environmental and labor side agreements negotiated
by our administration will make this agreement
a force for social progress as well as economic

growth.”"

B. GAFTA-DR Agreement under
President George W. Bush

Twelve years after NAFTA was negotiated,
President George W. Bush made the Dominican
Republic-Central American Free Trade Agreement
(CAFTA-DR) a central pillar of his trade policy.
An agreement between the U.S. and several smaller
developing economies (Costa Rica, Dominican
Republic, El Salvador, Guatemala, Honduras
and Nicaragua), CAFTA-DR was portrayed by
President Bush as “transforming our hemisphere
into a powerful free trade area,” to “promote
democratic governance, human rights, and
economic liberty for everyone.”"!

U.S. Trade Representative Portman stated
that “The CAFTA has the strongest labor and
environmental provisions of any trade agreement
ever negotiated by the United States. CAFTA
is light years ahead of NAFTA, more practical
and effective than current law, and is far stronger
than eatlier agreements.”'* Ambassador Portman
claimed that CAFTA-DR contained “cutting-edge,
practical and effective” labor and environmental
protections,13

Fact sheets from USTR said that CAFTA-DR
would go further than previous agreements on labor
and environmental rights, stating that CAFTA-DR
would “create a three-part strategy on worker rights
that will ensure effective enforcement of domestic
labor laws, establish a cooperative program to
improve labor laws and enforcement, and build the
capacity of Central American nations to monitor
and enforce labor rights.” The environmental
chapter would be similatly innovative and “ensure
that views of civil society are appropriately
considered, and for benchmarking of environmental
cooperation activities and input from international

. . 714
orgamzatlons.

C. Peru FTA under President Bush

Two years after the CAFTA-DR agreement,
President George W. Bush in 2007 finalized the
US-Peru Free Trade Agreement (PFTA). Pres.
Bush lauded the “enforceable” new rules in this
agreement:"

¢ ¢Today’s action by the Senate also
marks the approval of the first free
trade agreement that fulfills the May
10 bipartisan trade agreement with
Congress by incorporating enforceable
labor and environmental standards.

U.S. Trade Representative Susan Schwab declared
that the protections in the Peru FTA were
“unprecedented”

¢ ¢For nearly ten months the Bush
administration has worked with
House and Senate leaders from
both parties on a path forward for
these four free trade agreements.
The bipartisan view we reached
in May will pull into these FTAs
unprecedented protections for labor

rights and environmental standards.'®

Broken Promises

Prepared by the Staff of Sen. Elizabeth Warren 4



And, speaking before the House Committee on
Small Business, Deputy U.S. Trade Representative
John Veroneau praised the “cutting edge” labor and
environmental standards, declaring that the rules
“level the playing field” for American workers:'"’

¢ ¢[E]ach of these FTA partners agreed
to incorporate stronger enforceable
labor and environmental standards
into the trade agreements, putting
them at the cutting edge of efforts
to improve labor and environmental
conditions through trade....[ T]hese
agreements not only level the playing
field for American farmers, ranchers,
manufacturers and service providers,
they also strengthen intellectual
property rights; promote transparency
and the rule of law; and safeguard
labor and environmental standards.

D. South Korea, Colombia, and Panama
Agreements under President Obama

FTAs with Colombia, Panama, and South
Korea were signed during the Bush Administration
and passed by Congress during the Obama
Administration. President Obama and his
Administration insisted that these agreements set a
new bar for labor and environmental standards.

In 2010, President Obama said that the South
Korea agreement included “groundbreaking”
protections for workers and the environment:'®

¢ ¢I’'m especially pleased that this
agreement includes groundbreaking
protections for workers’ rights
and for the environment. In this
sense, it’s an example of the kind
of fair trade agreement that I will
continue to work for as President,
in Asia and around the world.

In 2011, U.S. Trade Representative Ron Kirk
echoed the President, and said that the South Korea
FTA had the “highest standards” for environmental
and labor protections, and invoked the “level playing
field” that a South Korean FTA would provide for
American producers."”

¢ ¢[T]he U.S.-Korea trade agreement
has the highest standards for the
protection of labor rights and the
environment. It contains mechanisms
for the effective enforcement of labor
and environmental laws, combined
with strong remedies for non-
compliance. As a result, the U.S.-Korea
trade agreement will provide a level
playing field for American producers
by upholding strong labor and
environmental protections in Korea.

Six months later, the White House claimed
that the Colombian FTA met and exceeded the
high standards set by President Obama:*

¢ ¢The [U.S.-Colombia FTA] includes
strong protections for workers’
rights... In addition, President Obama
insisted that a number of serious and
immediate labor concerns be addressed
before he would be willing to send the
Agreement to Congress...As a result,
the U.S. and Colombian governments
announced, on April 7, 2011, an
ambitious and comprehensive Labor
Action Plan that included major, swift
and concrete steps for the Colombian
government to take...[Sluccessful
implementation of key elements of the
Action Plan will be a precondition for
the Agreement to enter into force.
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In May 2012, President Obama certified that The Panama Free Trade Agreement would

the FTA would enter into force, as Colombia go into effect a few months after the Colombia
had taken steps to “ensure the protection of labor agreement. Again, the Obama Administration
rights.” The President said that:*! insisted, the agreement would contain equally
strong protections for workers’ rights, and the
¢ ¢[W]e approved an action plan to ensure Administration praised the steps taken by the

the protection of labor rights. We all government of that country to improve labor laws:*

know that more work still needs to

be done, but we’ve made significant ¢ ¢The U.S.-Panama Trade Promotion

progress. And as a result, and given
the actions taken by President Santos
and the Colombian legislature, I can
announce that the U.S.-Colombia
Free Trade Agreement will enter into
force next month on May 15th....this
agreement is a win for our workers
and the environment because of the
strong protections it has for both —
commitments we are going to fulfill.

Agreement...includes strong
protections for workers’ rights, based
on the May 10, 2007 bipartisan
Congressional-Executive agreement
to incorporate high labor standards
into America’s trade agreements.

USTR's fact sheet on the Panama agreement
was similarly laudatory, highlighting that the
agreement will “[p]rotect [lJabor rights and the
[e]nvironment.”**

The Obama Administration portrayed the

Columbian FTA as consistent with America’s “core ¢ ¢Both Parties are also required to
values” and echoed prior calls for “a level playing effectively enforce — and may not waive
field” for American workers: % — labor laws related to fundamental

¢ ¢The Obama Administration is pursuing

an ambitious trade agenda that will help
our economy grow and support more
and better jobs for American workers.
At the same time, the President has
made clear that our trade agreements
must be consistent with our core values
and interests, including effectively
protecting workers’ rights, and enable
American workers and businesses

to compete on a level playing field.

To achieve these twin objectives,

we must ensure that our trading
partners meet basic labor standards
and protect basic labor rights.

labor rights. Both Parties also commit
to effectively enforce their own
domestic environmental laws and
adopt, maintain, and implement laws,
regulations, and all other measures to
fulfill their obligations under covered
multilateral environmental agreements.
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3. Broken Promises: Failure to Adequately
Enforce free Trade Agreements

A series of reports by government auditors and
other experts - combined with case-by-case analyses
of labor, environment, and human rights problems in
countries that are partners in free trade agreements
with the United States - reveals that despite promises
made by Presidents from both parties, free trade
agreements have often failed to resolve or prevent abuses
in countries that are parties to the agreements.

A. GAO Findings

In 2014, the GAO conducted a thorough
assessment of U.S. implementation of key labor
provisions in our existing free trade agreements.
Although GAO noted that some conditions had
improved in the countries that were subject to
free trade agreements, the investigators found
widespread and persistent problems. According to
the study:*

¢¢U.S. agencies reported, and GAO
found, persistent challenges to labor
rights, such as limited enforcement
capacity, the use of subcontracting
to avoid direct employment, and,
in Colombia and Guatemala,
violence against union leaders.

Even when DOL receives formal complaints
alleging that free trade agreements have been
violated, action is slow and ineffective. Prior
to 2008, DOL had not accepted a single formal
complaint. DOL has since conducted in-
depth investigations into each of the complaints
and issued fact-finding reports and associated
recommendations. However, GAO found that
DOL since 2008 has only resolved one of five
submitted complaints, that DOL is unable to meet
key deadlines, and that many stakeholders are not
even aware of the process for submitting complaints.

According to GAO: *°

¢ ¢Since 2008, the Department of Labor
(DOL) has accepted five formal
complaints. .. about possible violations
of FTA labor provisions and has
resolved one ... for each submission,
DOL has exceeded by an average
of almost 9 months its 6-month
time frame for investigating FTA-
related labor submissions and issuing
public reports, showing the time
frame to be unrealistic. Also, union
representatives and other stakeholders
GAO interviewed in partner countries
often did not understand the submission
process, possibly limiting the
number of submissions filed. Further,
stakeholders expressed concerns that
delays in resolving the submissions,
resulting in part from DOL’s exceeding
its review time frames, may have
contributed to the persistence of
conditions that affect workers and are
allegedly inconsistent with the FTAs.

These problems were not new -- many were
identified in 2009 in a similar GAO report, and

at the time key Administration officials vowed to
take action.”’” GAO closely tracked agency actions
for four years and documented some improvement.
The 2014 report acknowledged progress by partners
in implementing commitments and by agencies

in tracking progress and engaging on problems,

but still identified significant problems with these
efforts. GAO concluded that USTR and DOL “do
not systemically monitor and enforce compliance
with FTA labor provisions,”® and that the U.S.
agencies generally have not been “identifying
compliance problems, developing and implementing
responses, and taking enforcement actions.”

Broken Promises
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B. Department of Labor and Department of
State Reports on Child Lahor, Trafficked
Persons, and Human Rights.

Every year, DOL publishes a report to Congress
on goods produced by child labor and forced labor,
and the Department of State publishes human
rights reports on every country in the world. These
reports show significant problems with many
countries that have U.S. FTAs in effect, despite
promises from leaders that these agreements would
protect workers and create “a level playing field.”

For example, the DOL reports identify ten
countries with which the U.S. has existing free
trade agreements - Colombia, Dominican Republic,
El Salvador, Guatemala, Honduras, Jordan, Mexico,
Nicaragua, Panama, and Peru - that continue to
produce goods with child labor or forced labor in
violation of international law.’** The report further
shows that Colombia produces eight different
products — clay bricks, coal, coca, coffee, emeralds,
gold, pornography, and sugarcane - using child or
forced labor. Guatemala produces broccoli, coffee,
corn, fireworks, gravel, and sugarcane with child
labor. Mexico produces eleven different products

with child labor.

Similarly, the Department of State publishes
annual human rights reports on every country in
the world.”! 'These reports include information
on workers’ rights. In 17 countries with which the
U.S. has free trade agreements in effect, the reports
identified human rights violations directly related to
labor rights and the conditions of workers. In 10 of
these countries - Colombia, Dominican Republic,
El Salvador, Guatemala, Honduras, Jordan, Mexico,
Morocco, Nicaragua, and Panama - the reports
identified problems related to workers’ rights and
impunity for those responsible for human rights
violations.

For example, the report identified “exploitation
of child labor” in Mexico;*? and in Honduras the
Department of State reported that serious problems
included the ineffective enforcement of labors
laws; and child labor,” and “institutional weakness
of the judicial system leading to widespread
impunity.”” In Jordan, the report stated that “The
government restricted labor rights, and local and
international human rights organizations reported
high levels of abuse of foreign domestic workers,”
and that “Impunity remained widespread, and the
government did not take sufficiently strong steps
to investigate, prosecute, or punish officials who
committed abuses.”*

C. Detailed Examples of Failed free
Trade Agreement Enforcement

|. PERU FREE TRADE AGREEMENT BROKEN PROMISES

The U.S. Free Trade Agreement
with Peru entered into force in 2009. This
agreement, the United States-Peru Trade
Promotion Agreement (PTPA), includes
what USTR describes as “groundbreaking
provisions concerning the protection of
the environment and labor rights.” But
since the PTPA entered into force in 2009,
Peru has reportedly used child labor and
forced labor in a wide array of industries;
Peru continues to export illegal timber from
the Amazon; and in 2014, Peru undertook
a massive rollback of its environmental
protections and health and safety regulations
for workers to induce foreign investment.

According to DOL, significant numbers
of bricks, coca, fireworks and fish products
exported from Peru are produced by children,
Brazil nuts and timber products are produced
by forced labor, including trafficked persons,
and gold products are produced by both
children and forced labor.*®
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Similarly, numerous sources have
tracked the boom in illegal logging and oil
concessions in Peru since the PTPA. A 2012
report from the Environmental Investigation
Agency identified 100 shipments of illegal
logs from Peru to the United States in the
two and a half years following congressional
passage of the PTPA.”” A 2014 study found
that despite PTPA's provisions against illegal
logging, nearly 70 percent of all logging
concessions in Peru are currently suspected of
serious violations.”® This study concluded:

¢ ¢[T]he U.S.—Peru Trade Promotion
Agreement (TPA), which entered
into force in February 20009,
contained an important annex
aimed at strengthening Peru’s
forest sector governance and
sustainable management of forest
resources. Despite these efforts, it
1s increasingly clear that sustainable
forestry has yet to be attained and
illegal logging continues to plague
the Peruvian Amazon...after entry
into force of the U.S.-Peru TPA.*

In July 2014, Peru enacted a package of
laws that rolls back occupational health and
safety standards, removes key enforcement
powers from Peru’s environment ministry
and weakens environmental assessment
requirements in the name of promoting
investment.’ The law limits penalties
that can be placed on companies for health,
safety, and environmental violations.*' Labor,
environmental and other civil society groups
have criticized the rollbacks, stating that they
constitute clear violations of PTPA.** These
groups also asked USTR to try to use the
PTPA's enforcement provisions to halt the
rollbacks. Indeed, these rollbacks came after
Peru had already been called out for lack
of compliance with the 2009 standards.*
Nonetheless, the only action taken by USTR

has been to “monitor” the situation.**

Broken Promises

I1. COLOMBIAN FREE TRADE AGREEMENT BROKEN PROMISES

When Congress passed the Colombia
FTA in 2011, President Obama said that the
agreement would “protect labor rights, the
environment, and intellectual property.” The
Administration also touted a separate “Labor
Action Plan” which detailed a series of steps
that the Colombian government agreed to
take in order to address the Administration’s
concerns regarding “violence against
Colombian labor union members; inadequate
efforts to bring perpetrators of murders
of such persons to justice; and insufficient
protection of workers’ rights in Colombia.”®

But neither the FTA nor the Labor
Action Plan have resulted in significant
advances in labor rights. Last year, Freedom
House noted that the Plan “called for
enhanced investigations of rights violations
and stepped-up enforcement regarding
abusive labor practices, but it has resulted in
only minor improvements.”’ According to
Colombia’s National Union School, the group
recognized in the LAP as an authoritative
source of monitoring data, 105 union activists
have been murdered and 1,337 death threats
have been issued against unionists since the
LAP was finalized four years ago,”® and the
State Department found that as of 2013, “the
pace of investigations and convictions [for
unionist killings] remained slow and high
rates of impunity continued.””

USTR and DOL acknowledge that
“significant challenges” remain in Colombia’s
efforts to enforce its labor laws — of the 110
labor-related homicides reported by the
Colombian government since 2011, there
have been only four convictions, and while the
number of threats against labor leaders and
activists has actually increased in the last four
years, no threat case has been successfully
resolved.”” The State Department also noted
that “fines assessed by the government did
little to dissuade violators, since fines were
often not collected, and many companies
chose to appeal rather than pay the fines.”
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The AFL-CIO concluded that, “Fines levied
serve more as public relations successes for the
Ministry of Labor than acts of enforcement
capable of exerting pressure to change the
fraudulent behavior of employers” and that
the hiring practices for labor inspectors
“severely [affect] ...autonomy and technical
capacity.” >

Child labor also appears to be an
ongoing problem in Colombia. In 2013,
the State Department reported “significant
incidences” of child labor occurring in the
production of clay bricks, coal, emeralds,
gold, coca, and pornography. The State
Department’s report also noted that
prohibitions against children working in
mining and construction “were largely
ignored.™

IIl. BROKEN PROMISES IN GUATEMALA (CAFTA SIGNATORY)

CAFTA-DR went into effect with
Guatemala in 2006. Seven years later,
Guatemala was named by the International
Trade Union Confederation (ITUC) as “the
most dangerous country in the world for trade
unionists.”* According to ITUC, since 2007,
“at least 53 union leaders and representatives
have been killed, and there have been
numerous acts of attempted murder, torture,
kidnapping, break-ins and death threats,
which have created a culture of fear and
violence where the exercise of trade union
rights becomes impossible.” *

In 2008, under then-President Bush,
the AFL-CIO and six Guatemalan labor
organizations filed a submission to DOL
alleging that the Guatemalan government
was failing to effectively enforce its labor
laws and comply with ILO standards. In
January 2009, days before President Obama’s
inauguration, DOL issued a report in
response to the submission and identified

Broken Promises

a number of troubling issues, including the
inability of the Guatemalan Ministry of
Labor to conduct inspections or sanction
employers for labor rights violations and
“serious problems with respect to the
enforcement of court orders.”°

In 2010, DOL deemed Guatemala’s
actions over the previous 18 months as
“insufficient to address the concerns raised in
the report” and the Obama administration
initiated an enforcement case against
Guatemala, the first such case under any
free trade agreement.”” But after multiple
suspensions, the case remains open five years
later.

The consultations requested by the U.S.
to resolve the case dragged on for a year before
the U.S. requested an arbitral panel. That
panel was suspended to allow the parties to
negotiate a new plan, which they completed
in 2013. At the time, USTRs fact sheet
called it “an ambitious and comprehensive
enforcement plan that includes significant,
concrete actions that the Guatemalan
government will implement within specified
time frames to improve enforcement of labor
laws.”®

According to the 2013 State
Department Human Rights Report, “[t]
he government did not effectively enforce
legislation on freedom of association,
collective bargaining, or antiunion
discrimination. Due to a combination of
inadequate allocation of budget resources and
inefhcient legal and administrative processes,
the relevant government institutions did
not effectively investigate, prosecute, and
punish employers who violated freedom of
association and collective bargaining laws
or reinstate workers illegally dismissed for

engaging in union activities.”’
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In September 2014, after another year
and a half of working with Guatemala to help
it comply with its CAFTA-DR obligations
and six years after the initial submission by
AFL-CIO and Guatemalan organizations,
the Obama administration finally announced
that it would restart a labor enforcement case
against Guatemala. ®° There will be a nine-
month gap between this announcement and
the first hearing, which will be held in June
2015.%!

IV BROKEN PROMISES IN EL SALVADOR (CAFTA SIGNATORY)

Another signatory of CAFTA-DR, El
Salvador, has experienced less violent but still
serious obstacles to compliance with CAFTA
labor standards. According to the 2013 State
Department Human Rights Report, the El
Salvadorian government “did not effectively
enforce the laws on freedom of association
and the right to collective bargaining in all
cases, and remedies and penalties remained
ineffective. Judicial procedures were
subject to lengthy delays and appeals.””
Furthermore, there were “reports of antiunion
discrimination, including threats against
labor union members, dismissals of workers
attempting to unionize, and blacklisting,”
The GAO found that although the
government has increased the budget of its
Ministry of Labor and hired more inspectors,
U.S. officials believe these steps “have not
improved the ministry’s effectiveness,” and
that court orders are often unenforced.®*

Broken Promises

A report by the Center for Global
Workers' Rights and the Worker’s Rights

Consortium found that:

¢ ¢Employers collude with and make
pay-offs to labor organizations, and,
in particular, the labor federation
Fenastras to preempt or quell
independent worker organizing.
... Finally, there is a disturbing
trend of the apparent use of gang
members to threaten and intimidate
union activists. By preventing
independent worker organizing and
authentic collective bargaining,
whether through inducements,
coercion or threats, employers not
only violate fundamental rights as
recognized by codes of conduct,
domestic law and international
conventions, but also, by doing so,
artificially suppress both wages and
working conditions in the industry.

The State Department report also
found that child labor in El Salvador is “a
serious and widespread problem,” with the
“worst forms of child labor [occurring] in
coffee and sugarcane cultivation, fishing,
mollusk shucking, and fireworks production.”
The report also notes that the Ministry
of Labor enforced relevant laws with only
“limited effectiveness.”®
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4. Gonclusion

The TPP is being hailed as the strongest free
trade agreement yet. But this is not the first time this
claim has been made. Proponents of previous trade
agreements have made similar claims about every
free trade agreement signed in the last 20 years, from
the NAFTA agreement in 1993 to the more recent
agreements with Colombia and Panama.

By now, we have two decades of experience
with free trade agreements under both Democratic
and Republican Presidents. Supporters of these
agreements have always promised that they contain
tough standards to protect workers.

But this analysis reveals that the rhetoric has
not matched the reality. There have been widespread
enforcement problems and flaws that prevent
enforcement of the labor provisions of these free trade

agreements. GAOQ concluded that USTR and DOL

“do not systemically monitor and enforce compliance
with FTA labor provisions,”’ and that the U.S. agencies
generally have not been “identifying compliance
problems, developing and implementing responses,

and taking enforcement actions.”® Reports by the
State Department and the Department of Labor reveal
persistent problems with child labor and labor rights in
countries that have signed free trade agreements with
the United States

And case studies of several countries that have
signed U.S. free trade agreements reveal continuing
horrific labor abuses: Guatemala was named ‘the most
dangerous country in the world for trade unionists”
five years after entering a trade agreement with the
U.S,; in Colombia, despite the existence of a special
Labor Action Plan put in place to address long-standing
problems, 105 union activists have been murdered and
1,337 death threats have been issued since the U.S. Free
Trade Agreement was finalized.

Broken Promises

Prepared by the Staff of Sen. Elizabeth Warren 12




(Endnotes]

10

11

12

13

14
15

16

17

18

The Wh1te I—Iouse, See What the Most Progresszve Trade Agreement in sttory Looks Like (March 4, 2015)

CNN, Obama pitches ‘most progressive trade deal in history’, (Apr. 30, 2015)
(http://www.cnn.com/2015/04/28/politics/obama-abe-trade-trans-pacific-partnership/ )

The White House, Why We Trade, (Retrieved May 8, 2015)
(https://www.whitehouse.gov/issues/economy/trade/)

Jeffrey Zients, The White House Blog, Bringing Trade Agreements into the 21st Century, (Apr. 16, 2015)
Jeffrey Zients, The White House Blog, Bringing Trade Agreements into the 21st Century, (Apr. 16, 2015)

Office of the U.S. Trade Representative, FACT SHEET: Values Driving U.S. Trade Policy
(Feb. 2014) (https://ustr.gov/about-us/policy-offices/press-office/fact-sheets/2014/February/Values-Driving-US-Trade-Policy)

The White House, Why We Trade (Retrieved May 8, 2015)
(https://www.whitehouse.gov/issues/economy/trade/)

Los Angeles Times, New Pacts Break Logjam on Trade (Aug. 14, 1993)
(http://articles.latimes.com/1993-08-14/news/mn-23751 1 trade-pact)

San Francisco Chronicle, Many Still Distrust NAFTA: Side Deals Haven't Soothed Critics (Aug 14, 1993).

President Bill Clinton, Remarks on the Signing of NAFTA (Dec. 8, 1993)
http://millercenter.org/president/speeches/speech-3927

President George W. Bush, President Discusses the Central American and Dominican Republic Free Trade Agreement (CAFTA-DR), (May 12,
2005) (http://2001-2009.state.gov/p/wha/rls/rm/2005/92/46461.htm)

Remarks of Ambassador Rob Portman, US. Trade Representative (July 19, 2005)
(http://iipdigital.usembassy.gov/st/english/texttrans/2005/07/20050719173836asrellim6.284732e-02.html#axzz3Za4IPHKz ).

Remarks of Ambassador Rob Portman, US. Trade Representative (July 19, 2005)
07,

USTR Release, “U.S., Costa Rica Announce Agreement on Free Trade: Agreement hailed for promoting growth in Central Amerlca,"]an 26,2004

The White House, Statement by President George W. Bush (Dec. 4, 2007)
(http://archives.uruguay.usembassy.gov/usaweb/2007/07-510EN.shtml).

Remarks of Ambassador Susan Schwab, United State Trade Representative, FTA Rally (Sep. 10, 2007)
(https://ustr.gov/sites/default/files/uploads/speeches/2007/asset_upload_file502 13307.pdf)

Statement of Ambassador John Veraneau, Deputy U.S. Trade Representative, before the House Committee on Small Business (Nov. 1, 2007)
(https://ustr.gov/archive/assets/Document_Library/USTR_Testimony/2007/asset_upload_file713_13485.pdf)

The Whlte House, Remarks by the Preszdent on the Announcement of a U.S.-Korea Free Trade Agreement (Dec. 4, 2010)
k id -f de-

20

21

22

23

24

25

26

27

28

The White House, Leveling the Playing Field: Labor Protections and the U.S. Colombia Trade Promotion Agreement (Sep. 30, 2011)
(https://www.whitehouse.gov/sites/default/files/09302011 labor_protections_and the colombia_trade agreement.pdf)

The White House, Remarks by President Obama and President Santos of Colombia in Joint Press Conference (Apr. 15, 2012)
(https://www.whitehouse.gov/the-press-office/2012/04/15/remarks-president-obama-and-president-santos-colombia-joint-press-confer)
The White House, Leveling the Playing Field (Sep. 30, 2011)

(https://www.whitehouse.gov/sites/default/files/09302011 labor_protections_and_the_colombia_trade agreement.pdf)

The White House, Labor Protections And The U.S.-Panama Trade Promotion Agreement (Retrieved May 8, 2015)
https://www.whitehouse.gov/sites/default/files/panama_trade_agreement_labor.pdf

The White House, Benefits Of The U.S.-Panama Trade Promotion Agreement
Sep. 21, 2011) (https://www.whitehouse.gov/sites/default/files/09212011 pan_tpa_benefits_fact_sheet.pdf

GAO, U.S. Partners Are Addressing Labor Commitments, but More Monitoring and Enforcement Are Needed (Nov. 2014)
(http://www.gao.gov/assets/670/666787.pdf)

GAO, U.S. Partners Are Addressing Labor Commitments, but More Monitoring and Enforcement Are Needed (Nov. 2014)
(http://www.gao.gov/assets/670/666787.pdf)

GAQO, Four Free Trade Agreements GAO Have Reviewed Have Resulted in Commercial Benefits, but Challenges on Labor and Environment
Remain (July 2009) (www.gao.gov/assets/300/292204.pdf)

GAO, U.S. Partners Are Addressing Labor Commitments, but More Monitoring and Enforcement Are Needed, 34 (Nov. 2014)
(http://www.gao.gov/assets/670/666787.pdf)

Broken Promises

Prepared by the Staff of Sen. Elizabeth Warren 13


https://www.whitehouse.gov/issues/economy/trade
https://ustr.gov/about-us/policy-offices/press-office/fact-sheets/2014/February/Values-Driving-US-Trade-Policy
https://www.whitehouse.gov/issues/economy/trade
https://www.whitehouse.gov/sites/default/files/09212011_pan_tpa_benefits_fact_sheet.pdf

29

30

31

32

33

34

35

36

37

38

39

40

41

42
43

44
45

46

47

48

49

50

51

52

53

54

55

56

GAO, U.S. Partners Are Addressing Labor Commitments, but More Monitoring and Enforcement Are Needed, 35 (Nov. 2014)
http://www.gao.gov/assets/670/666787.pdf

Department of Labor, List of Goods Produced by Child Labor or Forced Labor (Dec. 2014)
(http://www.dol.gov/ilab/reports/pdf/TVPRA_Report2014.pdf)

Department of State, Country Human Rights Practices for 2013 (Dec. 2014)
(http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/index.htm#wrapper)

U.S. State Department, Country Reports for Human Rights Practices for 2013: Mexico (Dec. 2014)
http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/index.htm#wrapper

U.S. State Department, Country Reports for Human Rights Practices for 2013: Honduras (Dec. 2014)
http://www.state.gov/j/drl/rIs/hrrpt/humanrightsreport/index.htm#wrapper

U.S. State Department, Country Reports for Human Rights Practices for 2013:Jordan (Dec. 2014)
(http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/index.htm#wrapper)

Office of the United States Trade Representative. Peru Trade Promotion Agreement (accessed on May 8, 2015)
(https://ustr.gov/trade-agreements/free-trade-agreements/peru-tpa#)

Department of Labor, List of Goods Produced by Child Labor or Forced Labor (Dec. 2014)
(http://www.dol.gov/ilab/reports/pdf/TVPRA_Report2014.pdf)

Environmental Investigation Agency, The Laundering Machine: How Fraud and Corruption in Peru’s Concession System Are Destroying the Future of Its Forests (2012)
https://launderingmachine.files.wordpress.com/2012/04/english_report_eia_final2.pdf

Nature, Scientific Reports, Finer, M., et al., Logging Concessions Enable Illegal Logging Crisis in the Peruvian Amazon (Jan. 15, 2014)
(http://www.nature.com/srep/2014/140417/srep04719/full/srep04719.html)

Nature, Scientific Reports, Finer, M., et al., Logging Concessions Enable Illegal Logging Crisis in the Peruvian Amazon (Jan. 15, 2014)
(http://www.nature.com/srep/2014/140417/srep04719/full/srep04719.html)

Peruvian Law 30230 (PL 30230), “Tax Law Establishing Measures, Simplified Procedures and Permits for the Promotion and Dynamization of
Investment in the Country,” signed by President Humala in July, 2014.

Lynda Sulhvan, Peru Passes a Packet of Neoliberal Reforms, Erodes Envtronmental Protections and Labor Rzghts (July 25, 20145)
Id. hi 6/495 ki d

Inside U.S. Trade, U.S. Enviro Groups Ask USTR To Advance Case With Peru Over Reform Law Inside U.S. Trade (Mar. 13, 2015) .
Inside U.S. Trade, U.S. Enviro Groups Criticize Inaction on Peru FTA Forestry Sector Requirements (June 4, 2010)
(http://www.citizenstrade.org/ctc/wp-content/uploads/2011/05/20100604_usgroupsforestryperufta_iust.pdf)

Inside U.S. Trade, U.S. Enviro Groups Ask USTR To Advance Case With Peru Over Reform Law Inside U.S. Trade (Mar. 13, 2015) .

Washington Post, Obama Gets Win as Congress Passes Free-Trade Agreements (October 12, 2011) (http://www.washingtonpost.com/business/
economy/obama-gets-win-as-congress-passes-free-trade-agreements/2011/10/12/glQAGHeFgL_story.html

Office of the U.S. Trade Representative, U.S.-Colombia Trade Agreement: Labor Action Plan (accessed May 12, 2015)
(https://ustr.gov/uscolombiatpa/labor)

Freedom House, Freedom in the World 2014: Colombia (accessed May 2015)
(https://freedomhouse.org/report/freedom-world/2014/colombia#.VUzHfflVhBc)

AFL-CIO, Statement by AFL-CIO President Richard Trumka on How Failure of Colombia Labor Action Plan Illustrates Problem with U.S. Trade Model (Apr. 7, 2015)
http://www.aflcio.org/Press-Room/Press-Releases/Statement-by-AFL-ClO-President-Richard-Trumka-on-How-Failure-of-Colombia-Labor-Action-Plan-Illustrates-Problems-with-U.S.-Trade-Model

U.S. State Department, Country Reports for Human Rights Practices for 2013: Colombia, (Dec. 2014)
(http://www.state.gov/i/drl/rls/hrrpt/humanrightsreport/index.htm#wrapper).

USTR and DOL, Standing Up for Workers: Promoting Labor Rights Through Trade (Feb. 2015)
(https://ustr.gov/sites/default/files/USTR%20DOL%20Trade%20-%20Labor%20Report%20-%20Final.pdf).
U.S. State Department, Country Reports for Human Rights Practices for 2013: Colombia, (Dec. 2014)
(http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/index.htm#wrapper)

AFL-CIO, Making the Colombia Labor Action Plan Work for Workers (April 2014)
http://www.aflcio.org/content/download/123141/3414471/April2014_ColombiaReport.pdf

U.S. State Department, Country Reports for Human Rights Practices for 2013: Colombia, (Dec. 2014)
http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/index.htm#wrapper

International Trade Union Confederation, New ITUC Report on Violations of Trade Union Rights (July 2013)
(http://www.ituc-csi.org/new-ituc-report-on-violations-of?lang=en)
International Trade Union Confederation, New ITUC Report on Violations of Trade Union Rights (July 2013)
(http://www.ituc-csi.org/new-ituc-report-on-violations-of?lang=en)

U.S. Department of Labor, Public Report of Review of Office of Trade and Labor Affairs, U.S. Submission 2008-1 (Guatemala), (Jan. 16, 2009)
http://www.dol.gov/ilab/reports/pdf/20090116Guatemala.pdf

Broken Promises

Prepared by the Staff of Sen. Elizabeth Warren 14


http://www.dol.gov/ilab/reports/pdf/TVPRA_Report2014.pdf
http://www.dol.gov/ilab/reports/pdf/TVPRA_Report2014.pdf
http://www.citizenstrade.org/ctc/wp-content/uploads/2011/05/20100604_usgroupsforestryperufta_iust.pdf
https://ustr.gov/sites/default/files/USTR DOL Trade - Labor Report - Final.pdf

57

58

59

60

61

62

63

64

65

66

67

68

U.S. Department of Labor, Guatemalan Submission Under CAFTA-DR (accessed May 2015)
(http://www.dol.gov/ilab/trade/agreements/guatemalasub.htm);

uU.S. Trade Representatlve, UST R Klrk Announces Labor Rights Ti rade Enforcement Case Agamst Guatemala (]uly 2010)
https: . b ffi ited-stat de-

U.S. Department ofState, Country Reports for Human Rights Practices for 2013: Guatemala (Dec. 2014)
http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/index.htm#wrapper).

U.S. Trade Representative, Press Release, United States Proceeds with Labor Enforcement Case Against Guatemala,”September 2014
https://ustr.gov/about-us/policy-offices/press-office/press-releases/2014/September/United-States-Proceeds-with-Labor-Enforcement-Case-Against-Guatemala)

U S Trade Representatlve, In the Matter of Guatemala—[ssues Relatlng to the Obligations Under Arttcle 16.2.1 (a) of the CAFTA-DR (Retrieved May 12, 2015)

u.s. Department ofState, Country Reports for Human Rights Practices for 2013: El Salvador (Dec. 2014)
http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/index.htm#wrapper).

U.S. Department of State, Country Reports for Human Rights Practices for 2013: El Salvador (Dec. 2014)
(http://www.state.gov/i/drl/rls/hrrpt/humanrightsreport/index.htm#wrapper).

GAO, U.S. Partners Are Addressing Labor Commitments, but More Monitoring and Enforcement Are Needed (Nov. 2014)
(http://www.gao.gov/assets/670/666787.pdf).

Center for Global Workers’ Rights and Workers Rights Consortium, Unholy Alliances: How Employers in El Salvador’s Garment Industry
Collude with a Corrupt Labor Federation, Company Unions, and Violent Gangs to Suppress Workers’ Rights (January 22, 2015).
http://Iser.la.psu.edu/gwr/documents/UnholyAlliances_January2015.pdf

U.S. Department of State, Country Reports for Human Rights Practices for 2013: El Salvador (Dec. 2014)
(http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/index.htm#wrapper)

GAO, U.S. Partners Are Addressing Labor Commitments, but More Monitoring and Enforcement Are Needed, 35 (Nov. 2014)
(http://www.gao.gov/assets/670/666787.pdf)

GAO, U.S. Partners Are Addressing Labor Commitments, but More Monitoring and Enforcement Are Needed, 35 (Nov. 2014)
(http://www.gao.gov/assets/670/666787.pdf)

Broken Promises

Prepared by the Staff of Sen. Elizabeth Warren 15


http://www.dol.gov/ilab/trade/agreements/guatemalasub.htm
https://ustr.gov/about-us/policy-offices/press-office/press-releases/2010/july/united-states-trade-representative-kirk-announces-lab

	ORIGHIT_4
	HIT_4

