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WASHINGTON, DC 20510

September 8, 2016

Mark T. Bertolini
Chairman & CEO
Aetna

151 Farmington Avenue
Hartford, CT 06156

Dear Mr. Bertolini:

We are writing with regard to Aetna’s August 2016 announcement that the company will
withdraw from Affordable Care Act (ACA) public exchanges in 11 of the 15 states in which it
currently operates.' Over 11 million individuals and families across the country receive health
coverage through plans sold on ACA exchanges.” We are particularly troubled that Aetna’s
decision to leave the ACA exchanges appears to have been motivated by the Justice
Department’s decision to challenge Aetna’s proposed $37 billion merger with Humana’—a deal
that the Justice Department and many experts predicted would harm competition in the health
insurance market and negatively impact the cost and quality of health care.

Aetna could not have been surprised at the concerns raised by regulators about this merger.
Before Aetna announced that it had entered into a definitive agreement to purchase Humana,
analysts and experts publicly commented that the deal would face close scrutiny by the Justice
Department.* Following the announcement, analysts described the deal as a “huge bet” that
would face extensive “scrutiny from antitrust regulators.” For Aetna, the deal would be “the
largest transaction in the company’s history.”® Such scrutiny was widely anticipated because
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antitrust laws prohibit mergers that substantially lessen competition'—and decreased consumer
choice, decreased quality of care, and skyrocketing consumer costs were all identified as
potential consequences of approval.® Analysts cited the Medicare Advantage market as a
particular concern. Humana boasts the nation’s second largest Medicare Advantage membership,
and Aetna is one of Humana’s top com;:ys:titors.9 The Justice Department concluded that a merger
of these two competitors would result in less competition in this important and growing market.

Despite the risk that the merger would not be approved, Aetna agreed to pay Humana a break-up
fee of $1 billion in the event that the acquisition was not completed by December 31, 201 6.1
These fees are not unusual in merger agreements, and they are frequently offered to insure
against the risk that the deal may fall through for regulatory reasons and to make certain that the
buyer takes the risks seriously.'' But the inclusion of this $1 billion fee now appears to be an
expensive and risky bet on a highly uncertain outcome, an outcome with consequences that could
limit competition in the marketplace and have a negative impact on consumer choice in the states
affected by this change.

Moreover, until the Justice Department indicated that it might challenge the merger, Aetna had
repeatedly expressed its commitment to remaining in the public exchanges, and it had even

discussed the possibility of expanding its ACA exchange footprint to more states in 2017." In
October 2015, you personally told investors that Aetna’s ACA exchange business comprised a
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fraction of its operating revenue and presented an “opportunity to play.”'? Aetna continued
making similarly supportive statements this year. In an April 2016 call with investors, you said
that Aetna’s exchange business was a “good investment,” adding that the company was
dedicated to “working constructively with the administration and lawmakers™ to ensure the long-
term future of the program.'* Aetna executives also explained that the demographics of the
company’s new on-exchange membership “look[ed] very similar” to its previous membership,
and that it was seeing growth primarily in markets where Aetna had “a very good cost structure,”
including Florida, Georgia, and North Carolina.'” The following month, Aetna spokesman T.J.
Crawford said that Aetna planned to continue selling plans on the ACA exchanges in all 15 states
where it currently operated, and noted that it might expand its exchange business into additional
states in 2017.'° In none of these statements did Aetna indicate that its continued participation in
the exchanges was contingent upon federal government approval of its merger with Humana.

But as the Justice Department began to raise questions about the merger, Aetna changed its tune.
In a July 5, 2016, letter to the Justice Department, Aetna expressly conditioned its continued
participation in the public exchanges on the Justice Department’s approval of its merger with
Humana, stating that a challenge to or successful blockage of its acquisition “would impair
Aetna’s ability to continue its support” for the public exchanges.'” Aetna specified that if the
federal government challenged or stopped the merger, Aetna would “immediately take action to
reduce [its] 2017 exchange footprint” and would withdraw from at least five states. If, however,
the deal were approved, Aetna wrote that it would explore ways to increase its support for the
public exchanges.'®

Aetna’s decision regarding its participation in the ACA exchanges appears to be an effort to
pressure the Justice Department into approving a merger that the Department has alleged violates
antitrust law and has the potential to significantly harm consumers all across the country.

The July 5, 2016 letter described the main reason why Aetna would suddenly pull back its
participation in the ACA exchanges:
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Should the deal be blocked the challenges will be exacerbated as we are facing
significant unrecoverable costs including carrying costs of the debt required to
finance the deal . . . significant unrecoverable transaction and integration
costs...plusa...breakup fee and . . . litigation expenses if the DOJ sues to
enjoin the transaction.'’

Aetna’s letter delivers a clear message: The costs it incurred in its pursuit of this merger—
including carrying costs and break-up fees in the event the merger was blocked or delayed—
were so extraordinary that, unless the merger were quickly approved, the company would be
forced to withdraw from public exchanges. Aetna’s letter describes a dangerous and
irresponsible bet that the Justice Department would not block the deal because Aetna had
structured the deal in a way that would cause significant damage to itself and, by extension, to
the public exchanges, if it was blocked.

Because the risks of the merger were obvious from the beginning, these actions are both
inexplicable and irresponsible. You now must answer both to your shareholders and to the
thousands of Americans who trusted Aetna with their health coverage.

In order to better understand Aetna’s questionable decisions, we request that you please answer
the following questions:

e  What exact costs will Aetna incur now that the Justice Department has challenged the
merger? What costs will Aetna incur if the merger is ultimately blocked?

e Why did Aetna agree to a deal that included a $1 billion break-up fee? When the
company agreed to this condition, did Aetna conduct an internal assessment of the risk of
a DOJ challenge? When Aetna agreed to pay this fee, was Aetna aware that it would
endanger participation in the ACA exchanges?

e  What steps did Aetna take, prior to July 2016, to mitigate the risk that the Justice
Department would challenge or successfully block its proposed acquisition of Humana?

e When did Aetna first determine that its participation in the public exchanges would be
contingent upon federal government approval of its proposed acquisition of Humana?

e When did Aetna first inform investors that its participation in the public exchanges would
be contingent upon federal government approval of its proposed acquisition of Humana?
What other risks did the company disclose to investors?

e  What criteria did Aetna use in determining the states from which to withdraw in 20167

e During Aetna’s April 29, 2016, Q1 2016 earnings call, Aetna said that it had a “very
good cost structure” in states in which it had experienced growth in its ACA exchange
population, including Florida, Georgia, and North Carolina.”® Why is Aetna withdrawing
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from states in which it had a “very good cost structure” or where Aetna has performed
well in the past?

e How many enrollees have contacted Aetna over its decision to withdraw from the ACA
exchanges? What materials and resources is Aetna making available to assist consumers
in selecting new health insurance coverage?

Please provide responses on or before September 15, 2016. Thank you in advance for your
immediate attention to this request.

Sincerely,
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Elizabeth Warren Bernard Sanders
United States Senator
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United States Senatdr United States Senator
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United States Senator




