Congress of the United States
Washington, BE 20513

September 27, 2023

The Honorable Lina M. Khan The Honorable Rebecca Kelly Slaughter
Chair Commissioner

Federal Trade Commission Federal Trade Commission

600 Pennsylvania Ave, NW 600 Pennsylvania Ave, NW
Washington, DC 20580 Washington, DC 20580

The Honorable Alvaro Bedoya
Commissioner

Federal Trade Commission
600 Pennsylvania Ave, NW
Washington, DC 20580

Dear Chair Khan, Commissioner Slaughter, and Commissioner Bedoya:

We write in support of the Federal Trade Commission (FTC)’s proposed changes to its
premerger notification form and associated instructions, and the premerger notification rules
implementing the Hart-Scott-Rodino Antitrust Improvement (HSR) Act.' The FTC proposed the
changes with the collaboration and concurrence of the Antitrust Division of the Department of
Justice (DOJ) on June 27, 2023.” The new form requires parties proposing certain mergers and
transactions to provide the FTC and DOJ with additional information so the agencies can, within
the short statutory review period, better understand a deal’s competitive impact. This revised
form requires, for example, details on the transaction’s rationale, competitive overlaps between
the transacting firms, and previous related transactions. These changes will strengthen antitrust
enforcement, promote innovation and competition, and protect national security and economic
growth.

This update to the premerger notification process is necessary to respond to increased
consolidation® and the digital transformation of our economy.* Over the last quarter century, 75
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percent of American industries have become more concentrated,’ and since 2008, American
companies have engaged in mergers and acquisitions worth over $10 trillion.°

Unchecked consolidation hurts consumers, small businesses, workers, and the economy.
Consolidation leads to higher prices,’ less innovation,® and reduced quality for consumers’. It
prevents small businesses from entering markets or competing fairly: for example, it is twice as
expensive for small businesses to borrow money compared to dominant ones,'® and there are
fewer startups in states where a few companies dominate markets.'' Consolidation also results in
fewer firms,'? leading to a concentrated labor market with fewer job options," lower wages,'* and
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worse conditions for workers.'> Massive corporations exercise unwarranted influence over
politics and Americans’ lives,'® with foreign subsidiaries using their market power to influence
U.S. elections or politics."”

Congress enacted the HSR Act in 1976" to facilitate the FTC and DOJ’s review of proposed
mergers and other transactions under federal antitrust laws." The Act requires companies to
report to the FTC and DOJ proposed transactions valued above specified thresholds, and allows
companies to complete the transaction only after a statutory waiting period has expired.” If the
reviewing agency determines a transaction would be likely to substantially lessen competition,
the agency may initiate an investigation and then negotiate with the transacting parties to address
its concern or act to block the merger.?!

The FTC’s proposed updates to the HSR process are merited and long overdue. The HSR Act
authorizes the FTC and DOJ to specify via rulemaking the information parties must submit so
the agencies can determine whether a proposed transaction would violate federal antitrust laws.?
But despite rapid changes in our economy and an acceleration in merger activity,” the premerger
notification form (the “HSR Form™) has not been updated in almost 45 years.** The current form
requires only basic information such as the name of the transacting parties, the final documents
constituting the agreements, and final documents evaluating the transaction.”® These materials do

work/confronting-americas-concentration-crisis-a-ledger-of-harms-and-framework-for-advancing-economic-liberty-
for-all/
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not, on their own, give regulators clarity as to whether a proposed deal may substantially lessen
competition. For example, they may not include details on the purpose of the deal, the
competitive overlaps between the firms, prior related acquisitions, or financing details.

The new proposed HSR Form and associated instructions will facilitate efficient premerger
review and ensure effective enforcement of antitrust laws. Antitrust enforcers have limited
resources and a short window of time in which to identify proposed transactions that may harm
competition. The number of full-time FTC staff is similar to its size in the late 1980s,*® while
FTC and DOJ funding has remained stagnant or in decline until recent years, > while deal
volume has grown 146 percent between 2012 and 2021.* You have explained that “the
information currently collected by the HSR form is insufficient for [your] teams to determine, in
the initial 30 days, whether a proposed deal may violate the antitrust laws,” such that the staff
must “expend[] significant time and effort to develop even a basic understanding of key facts.
FTC and DOJ need additional information to understand transactions’ competitive impacts and
more efficiently utilize agency resources investigating transactions that require scrutiny. Such
additional information could ultimately save taxpayer dollars and lead to additional transparency
and productive conversations between enforcers and transacting parties.

9929

The new HSR processes will empower antitrust enforcers to fulfill their congressional mandate
to identify “which transactions should be challenged to prevent harm to American consumers
and workers.” It will “fill key gaps that [antitrust enforcement] staff most routinely encounter,
such as inadequate information about deal rationale or the details of how a particular investment
vehicle is structured.”' It will also gathers information about competition, such as information
on labor markets, information related to both horizontal and non-horizontal business
relationships, details on previous acquisitions, and transactional analyses and internal documents
describing market conditions.™
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The new form also implements provisions of the Merger Filing Fee Modernization Act of 2022,
which includes provisions that require agencies to collect information on subsidies received from
certain foreign governments or entities that are strategic or economic threats to the United
States.* These changes will help prevent subsidies from foreign entities of concern from
distorting the competitive process, undermining competition, and harming national security.

Requiring transacting parties to provide regulators with the information necessary to examine a
proposed merger is a commonsense way to save taxpayer dollars and enable antitrust enforcers to
fulfill their congressional mandate and protect consumers, the economy, and national security.
Transacting parties already gather much of the information that would be required under the
proposed HSR Form. Indeed, antitrust enforcers in other jurisdictions already require
information about a transaction’s structure and rationale, business lines, and vertical and other
relationships. **

The FTC’s proposed rule is needed to address the realities of our ever-changing economy,
promote competition, and protect national security. We urge the FTC to issue a final HSR Form
and associated instructions in line with those that have been proposed, and commend both FTC
and DOJ for their efforts to ensure that our economy is competitive, robust, and fair for all
participants.

Sincerely,
Elizabeth Warren ée Neguse
United States Senator ember of Congress
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