Wnited States SDenate

WASHINGTON, DC 20510

April 21, 2020

Joseph V. Cuffari

Inspector General

U.S. Department of Homeland Security
245 Murray Lane SW

Washington, DC 20528

Christi Grimm

Principal Deputy Inspector General

Office of the Inspector General

U.S. Department of Health and Human Services
330 Independence Avenue SW

Washington, DC 20201

Dear Inspector General Cuffari and Principal Deputy Inspector General Grimm:

We write to request a joint investigation into the management and distribution of medical
supplies by the Federal Emergency Management Agency (FEMA) and U.S. Department of
Health and Human Services (HHS) in response to the 2019 novel coronavirus (COVID-19)
pandemic. Medical supplies, including personal protective equipment (PPE) and ventilators, are
urgently needed to protect health care workers, patients, and other essential workers during this
public health crisis, yet their distribution by the Trump administration has lacked transparency
and failed to provide timely supplies to states and people in need.

The Administration’s Distribution of Materials from the Strategic National Stockpile Has
Been Slow, Opaque, and Inconsistent

The Strategic National Stockpile (SNS) was created in 1999 to supplement state and local
pharmaceutical and medical supplies in the event of a national public health emergency, such as
a pandemic.t In 2018, the Trump administration transferred the responsibility of managing the
SNS from the Centers for Disease Control and Prevention (CDC) to the HHS Assistant Secretary
for Preparedness and Response.? During national emergencies, responsibility for its deployment
has shifted to FEMA.2 Stockpile supplies have been deployed during previous public health

1 U.S. Department of Health and Human Services, Office of the Assistant Secretary for Preparedness and Response,
“Stockpile Responses: History,” https://www.phe.gov/about/sns/Pages/responses.aspx

2 Vox, “America’s emergency medical stockpile is almost empty. Nobody knows what happens next,” Adam Clark
Estes, April 7, 2020, https://www.vox.com/recode/2020/4/3/21206170/us-emergency-stockpile-jared-kushner-
almost-empty-coronavirus-medical-supplies-ventilators

3 Washington Post, “Desperate for medical equipment, states encounter a beleaguered national stockpile,” Amy
Goldstein, Lena H. Sun, and Beth Reinhard, March 28, 2020, https://www.washingtonpost.com/national/health-
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emergencies, including hurricanes and the HIN1 pandemic.* However, the COVID-19 public
health emergency is unprecedented and has strained the SNS’s capacity and supplies>—many of
which have not been substantially replenished since 2009 when the HIN1 “triggered the largest
deployment of federal supplies in U.S. history of the Strategic National Stockpile.”® As a result,
states and localities have struggled to access SNS supplies, putting frontline workers’ and
patients’ safety at risk.

The distribution of SNS supplies during the coronavirus crisis has been slow and
inconsistent, raising questions as to how decisions are made to distribute items from the
stockpile. To date, Massachusetts, which was one of the first states hit by COVID-19, has
received only a fraction of its request for PPE and other medical supplies from the SNS, while
Florida received the full quantity of supplies within three days of its first request’ and also
received the full quantity of a second order.®

HHS originally said that distribution from the stockpile was based on a formula whereby
“25 percent of a state’s requests were fulfilled based on its population and 25 percent on its
number of covid-19 cases.”® FEMA then updated the distribution protocol, saying that
distributions are based on population and need.*® Most recently, FEMA has said that its
allocation process “is now focused on meeting future demand models where patient levels are
expected to strain state and local medical conditions in coming weeks” based on data from HHS
and CDC.! Details regarding distribution decisions have been limited, causing confusion and
distress among states who are desperately trying to secure materials.

science/desperate-for-medical-equipment-states-encounter-a-beleaguered-national-stockpile/2020/03/28/1f4f9a0a-
6f82-11ea-aa80-c2470c6b2034 story.html.

4 U.S. Department of Health and Human Services, Office of the Assistant Secretary for Preparedness and Response,
“Stockpile Responses: History,” https://www.phe.gov/about/sns/Pages/responses.aspx.

5> Washington Post, “Desperate for medical equipment, states encounter a beleaguered national stockpile,” Amy
Goldstein, Lena H. Sun, and Beth Reinhard, March 28, 2020, https://www.washingtonpost.com/national/health-
science/desperate-for-medical-equipment-states-encounter-a-beleaguered-national-stockpile/2020/03/28/1f4f9a0a-
6f82-11ea-aa80-c2470c6b2034 story.html.

6 Washington Post, “Face masks in national stockpile have not been substantially replenished sine 2009,” Beth
Reinhard and Emma Brown, March 10, 2020, https://www.washingtonpost.com/investigations/face-masks-in-
national-stockpile-have-not-been-substantially-replenished-since-2009/2020/03/10/57e57316-60c9-11ea-8baf-
519cedb6ccd9 story.html.

" Washington Post, “Desperate for medical equipment, states encounter a beleaguered national stockpile,” Amy
Goldstein, Lena H. Sun, and Beth Reinhard, March 28, 2020, https://www.washingtonpost.com/national/health-
science/desperate-for-medical-equipment-states-encounter-a-beleaguered-national-stockpile/2020/03/28/1f4f9a0a-
6f82-11ea-aa80-c2470c6b2034 story.html.

8 Washington Post, “Governors plead for medical equipment from federal stockpile plagued by shortages and
confusion,” Toluse Olorunnipa, Josh Dawsey, Chelsea Janes, and Isaac Stanley-Becker, March 31, 2020,
https://www.washingtonpost.com/politics/governors-plead-for-medical-equipment-from-federal-stockpile-plagued-
by-shortages-and-confusion/2020/03/31/18aadda0-728d-11ea-87da-77a8136clabd story.html.

® Washington Post, “Desperate for medical equipment, states encounter a beleaguered national stockpile,” Amy
Goldstein, Lena H. Sun, and Beth Reinhard, March 28, 2020, https://www.washingtonpost.com/national/health-
science/desperate-for-medical-equipment-states-encounter-a-beleaguered-national-stockpile/2020/03/28/1f4f9a0a-
6f82-11ea-aa80-c2470c6b2034 story.html.
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States are Concerned Distribution of Medical Supplies May be Improperly Influenced by
Political Considerations

This confusion has been exacerbated by President Trump’s public statements suggesting
that governors’ political support for his administration could influence how much support they
receive from the federal government, saying “All I want them to do — very simple — | want them
to be appreciative.”'? President Trump has called the federal government’s relationship with
governors a “two-way street”, telling Fox News, “They have to treat us well, also. They can’t
say, ‘Oh, gee, we should get this, we should get that.”*® He has even directed Vice President
Mike Pence, head of the White House Task Force on Coronavirus, “don’t call the governor in
Washington, you’re wasting your time with him. Don’t call the woman in Michigan. If they
don’t treat you right, I don’t call.”**

A White House aide recently credited electoral concerns and President Trump’s close
relationship with Governor Ron DeSantis of Florida for the prompt fulfillment of Florida’s
request for supplies from the SNS, saying “The president knows Florida is so important for his
reelection, so when DeSantis says that, it means a lot... He pays close attention to what Florida
wants.”® President Trump has also claimed that Florida’s procurement of supplies from the
stockpile was due to the state being “very aggressive in trying to get things.”® In reality,
Governor DeSantis delayed closing public beaches during spring break and resisted
implementing a statewide lockdown until the beginning of April when the states’ cases had
ballooned to nearly 8,000.1” Meanwhile, Massachusetts Governor Charlie Baker sent a request to
the SNS and issued a state public health emergency in early March.'8

President Trump may also be using his influence to deliver medical supplies to certain
states as a way to support vulnerable Republican Senators up for re-election in the fall. On April
8, 2020, President Trump announced through a tweet that FEMA “will be immediately sending

12 Washington Post, “Governors plead for medical equipment from federal stockpile plagued by shortages and
confusion,” Toluse Olorunnipa, Josh Dawsey, Chelsea Janes, and Isaac Stanley-Becker, March 31, 2020,
https://www.washingtonpost.com/politics/governors-plead-for-medical-equipment-from-federal-stockpile-plagued-
by-shortages-and-confusion/2020/03/31/18aadda0-728d-11ea-87da-77a8136cla6d_story.html.

13 Vox, “Trump commits to helping blue states fight the coronavirus — if their governors are nice to him,” Aaron
Rupar, March 25, 2020, https://www.vox.com/2020/3/25/21193803/trump-to-governors-coronavirus-help-
ventilators-cuomo.

14 Vox, “How Trump turned ventilators into a form of patronage,” Aaron Rupar, April 10, 2020,
https://www.vox.com/2020/4/10/21215578/trump-ventilators-coronavirus-cory-gardner-colorado-jared-polis-
patronage.

15 Washington Post, “Governors plead for medical equipment from federal stockpile plagued by shortages and
confusion,” Toluse Olorunnipa, Josh Dawsey, Chelsea Janes, and Isaac Stanley-Becker, March 31, 2020,
https://www.washingtonpost.com/politics/governors-plead-for-medical-equipment-from-federal-stockpile-plagued-
by-shortages-and-confusion/2020/03/31/18aadda0-728d-11ea-87da-77a8136cla6d_story.html.

16 .

17 Axios, “Florida’s slow response may have made its coronavirus outbreak worse,” Caitlin Owens and Alayna
Treene, April 2, 2020, https://www.axios.com/florida-governor-trump-desantis-coronavirus-df688342-9d51-4915-
80a9-da67da052272.html.

18 Massachusetts.gov, “COVID-19 State of Emergency,” https://www.mass.gov/info-details/covid-19-state-of-

emergency.
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100 Ventilators to Colorado at the request of Senator Gardner!”*® But days before the President
tweeted this news, CNN reported that FEMA had acted to cancel Colorado’s request for 500
ventilators because the state “is not on their priority list.”2° Similarly, Senator Martha McSally of
Arizona announced via Twitter, “I spoke with @realDonaldTrump on Wednesday afternoon to
request additional ventilators from the Strategic National Stockpile. Today, POTUS delivers with
100 ventilators headed to AZ. Thank you to President Trump and @VP for hearing our call.”?

All the while, the President has told other governors that they should not expect federal
help with procuring supplies, warning them that the federal government is “not a shipping
clerk.”?? White House senior advisor and President Trump’s son-in-law, Jared Kushner,
commented that the SNS is “supposed to be our stockpile; it’s not supposed to be state stockpiles
that they then use,” directly contradicting the express purpose of the SNS.% The SNS website
was edited the next day to reflect that its duties as written more closely matched Kushner’s
description, despite no changes to the SNS’ operational purpose.?*

The Administration’s Distribution of Medical Supplies Through the Private Sector
Demands Scrutiny and Transparency

The SNS is now nearly depleted with 90% of the SNS’s inventory of PPE having already
been distributed, and no additional supplies being distributed from the SNS to states.? However,
as the administration continues to procure equipment, questions regarding distribution and
concerns about speed of deployment remain.

The administration has implemented a public-private partnership for distributing medical
supplies, called “Project Airbridge.” Through this program, FEMA provides shipment of medical
supplies by air freight, expediting shipments procured by private medical suppliers that would
otherwise be made by ocean freight. Upon landing in the United States, distributors are required

19 Vox, “How Trump turned ventilators into a form of patronage,” Aaron Rupar, April 10, 2020,
https://www.vox.com/2020/4/10/21215578/trump-ventilators-coronavirus-cory-gardner-colorado-jared-polis-
patronage.

20 CNN, Supplies could be delayed due to confusion from the White House, companies say,” Priscilla Alvarez and
Kristen Holmes, April 3, 2020, https://www.cnn.com/2020/04/03/politics/supply-delay-fema-
coronavirus/index.html.

2L Vox, “Trump sent Arizona a fraction of the ventilators it sought. Republicans still framed it as a big win.” Aaron
Rupar, April 13, 2020, https://www.vox.com/2020/4/13/21218938/trump-martha-mcsally-arizona-ventilators-
coronavirus.

22 politico, “’We’re not a shipping clerk’: Trump tells governors to step up efforts to get medical supplies,” Quint
Forgey, March 19, 2020, https://www.politico.com/news/2020/03/19/trump-governors-coronavirus-medical-
supplies-137658

23 CNN, “Trump administration edits national stockpile website a day after it contradicted Jared Kushner,” Daniel
Dale, April 3, 2020, https://www.cnn.com/2020/04/03/politics/stockpile-website-edited-kushner-claim/index.html
2d.

% The Hill, “Federal Stockpile of emergency medical equipment depleted, House panel says,” Nathaniel Weixel,
April 8, 2020, https://thehill.com/policy/healthcare/491871-federal-stockpile-of-emergency-medical-equipment-
depleted-house-panel-says.
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to direct half of the supplies to “hotspots” determined by HHS and FEMA, and the remaining
half into the distributors’ “normal supply chain.”?®

The novelty and complexity of this arrangement demands heightened scrutiny and
transparency. However, the administration’s implementation of Project Airbridge has been
completely opaque. It has not been transparent about how it identifies COVID-19 hotspots,
except to say that “these areas are determined by HHS and FEMA based on CDC data.”?’
Furthermore, such a dependence on the private sector demands that the administration exert
strong oversight on private suppliers to, for example, ensure that they do not engage in price
gouging, especially for the 50 percent of supplies that will be fed into distributors’ “normal
supply chain.”?8

Our concern about how FEMA directs the distribution of medical supplies is heightened
by the fact that the administration has been confiscating or “commandeering” supplies ordered
by states and local medical systems, for redistribution by FEMA—in contrast with President
Trump’s earlier direction that states find equipment for themselves.?® For example, a health care
system operating hospitals in Oregon, Washington, and Alaska reported that testing Kits were
seized by federal authorities; the lack of testing kits increased the system’s use of PPE since
COVID-19 patients could not be identified as quickly.*® The administration has not described
how it determines which supply orders to seize, has provided no detail about where those
supplies go once seized, and does not properly notify states about the status of their orders once
commandeered.3! We are concerned by the possibility that the administration is seizing medical
supplies and entrusting them to private distributors with minimal oversight and transparency.
FEMA has denied this reports, raising questions about whether these actions are unauthorized or
being carried out by another agency entirely: on April 9, 2020, FEMA issued a statement saying
that “[r]eports of FEMA commandeering or re-routing such supplies are false,” and that “PPE
being distributed internally within the United States is not being seized or re-routed by
FEMA.”*2 This obfuscation underscores the need for clarity as to how decisions regarding the
seizure and redistribution of supplies are being made, and whether or not they are tainted with
political interference.

% Federal Emergency Management Agency, “FEMA COVID-19 Supply Chain Task Force: Supply Chain
Stabilization,” April 8, 2020, https://www.fema.gov/news-release/2020/04/08/fema-covid-19-supply-chain-task-
force-supply-chain-stabilization.

27 d.

2 d.

2 New York Times, “’Swept Up by FEMA’: Complicated Medical Supply System Sows Confusion,” Zolan Kanno-
Youngs and Jack Nicas, April 6, 2020, https://www.nytimes.com/2020/04/06/us/politics/coronavirus-fema-medical-
supplies.html

30 The Oregonian, “Gov. Kate Brown knows Oregon needs more PPE to return to business-as-usual but can’t say
how much.” Aimee Green. April 15, 2020, https://www.oregonlive.com/coronavirus/2020/04/gov-kate-brown-
knows-oregon-needs-more-ppe-to-return-to-business-as-usual-but-cant-say-how-much.html.

31 LA Times, “Hospitals say feds are seizing masks and other coronavirus supplies without a word,” Noam N.
Levey, April 7, 2020, https://www:.latimes.com/politics/story/2020-04-07/hospitals-washington-seize-coronavirus-
supplies.

32 The Bellingham Herald, “Feds seize coronavirus test kit materials bound for Bellingham hospital and Northwest,”
David Rasbach, April 9, 2020, https://www.bellinghamherald.com/news/coronavirus/article241884351.html;
Talking Points Memo, “FEMA Denies Involvement in PPE Seizures?”” Josh Marshall, April 10, 2020,
https://talkingpointsmemo.com/edblog/fema-denies-involvement-in-ppe-seizures.
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The involvement of Jared Kushner in Project Airbridge and management of supply chain
complicates matters further. Mr. Kushner appears to believe that requests from the states are
inflated, saying “In some cases, people are requesting 10 times what they actually need.”** News
reports allege that Mr. Kushner may be “circumventing protocols” as he handles states’ requests.
Allegedly, Mr. Kushner has served as a “liaison to different donors, to different corporate allies
of this administration,” and the White House may be “directing FEMA and HHS officials to
prioritize specific requests from people who are able to get Kushner on the phone.”3*

According to news reports, President Trump is able to exercise influence over the supply
chain through his close relationship with Mr. Kushner. The Washington Post has reported that
“Decisions are made by FEMA, but recommendations sometimes come from Trump, Vice
President Pence, Kusnher and others based on their interactions with states.”® Politico has
reported that states are “sending messages to Jared ... even asking mutual friends to call Trump
or sending him signals on TV and Twitter.”*® Sometimes, these workarounds are successful.
Reportedly, New York received 4,000 Tyvek suits after President Trump called Mr. Kushner,
“after he heard from a friend in New York that the city’s public hospital system was low on
supplies.”®” In a dangerous and rapidly-evolving crisis where a clear chain of command is
critical, his involvement has reportedly created confusion about whether companies should work
through Kushner or other avenues in the administration.®

Questions

The slow distribution of supplies and lack of transparency suggest a process plagued by
confusion, inconsistency, and potential political interference. To provide clarity to states and
improve federal government distribution procedures, we urge you to immediately investigate the
distribution of medical supplies from the SNS and Project Airbridge as well as any other
inquiries your offices find appropriate, including the following questions regarding distribution
from the SNS:

33 Washington Post, “White House: States Need to Better Calibrate Supply Requests,” Geoff Mulvihill and Alan
Suderman, April 6, 2020, https://www.washingtonpost.com/health/white-house-states-need-to-better-calibrate-
supply-requests/2020/04/06/fd5cd03e-785f-11ea-a311-adb1344719a9 story.html.

34 CNN, “Inside Jared Kushner and Peter Navarro’s efforts to rescue the White House’s coronavirus response,”
Jeremey Diamond and Michael Warren, April 3, 2020, https://www.cnn.com/2020/04/03/politics/kushner-navarro-
defense-production-act-coronavirus/index.html; Salon, “Jared Kushner has coordinated distribution of medical
supplies with Republican donors: report,” Travis Gettys, April 6, 2020, https://www.salon.com/2020/04/06/jared-
kushner-has-coordinated-distribution-of-medical-supplies-with-republican-donors-report_partner/.

35 Washington Post, “As feds play ‘backup,’ states take unorthodox steps to compete in cutthroat global market for
coronavirus supplies,” Annie Linnskey, Josh Dawsey, Isaac Stanley-Becker and Chelsea Janes, April 11, 2020,
https://www.washingtonpost.com/politics/as-feds-play-backup-states-take-unorthodox-steps-to-compete-in-
cutthroat-global-market-for-coronavirus-supplies/2020/04/11/609b5d84-7a70-11ea-a130-df573469f094 story.html.
3 Politico, “States still baffled over how to get coronavirus supplies from Trump,” Anita Kumar and Gavin Bade,
April 13, 2020, https://www.politico.com/news/2020/04/13/states-baffled-coronavirus-supplies-trump-179199.

37 1d.

38 CNN, “Inside Jared Kushner and Peter Navarro’s efforts to rescue the White House’s coronavirus response,”
Jeremey Diamond and Michael Warren, April 3, 2020, https://www.cnn.com/2020/04/03/politics/kushner-navarro-
defense-production-act-coronavirus/index.html; Salon, “Jared Kushner has coordinated distribution of medical
supplies with Republican donors: report,” Travis Gettys, April 6, 2020, https://www.salon.com/2020/04/06/jared-
kushner-has-coordinated-distribution-of-medical-supplies-with-republican-donors-report_partner/.
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What criteria are used to determine the quantity of medical supplies that states receive
from the SNS?

a. How are these criteria established, and are they applied consistently?

b. Are the criteria based solely on public health needs? If not, what other criteria
are considered and how heavily are they weighted against public health
needs?

c. Who are key decisionmakers at HHS and FEMA?

In cases where SNS supplies were insufficient to fulfill all state orders, how was this
information communicated to states and federal partners? How were state orders
prioritized?

For each state order, what percentage of requested materials from the SNS were
shipped within one week, two weeks, three weeks, and one month of their receipt?
What influence, if any, do President Trump, Vice President Pence, Jared Kushner, or
other political appointees exert over decisions about how supplies are distributed to
the states from the SNS?

| also request that your investigation look into the following questions regarding FEMA’s
distribution of other medical supplies, including from Project Airbridge:

5.

What criteria are used to determine what quantity of medical supplies states receive
from this program?

a. How are these criteria established, and are they applied consistently?

b. Are the criteria based solely on public health needs? If not, what other criteria
are considered and how heavily are they weighted against public health
needs?

c. Who are key decisionmakers for Project Airbridge?

How does the administration determine which areas are “hotspots,” for the purposes
of supply distribution?

For the half of supplies that are not directed to hotspots but are “fed
into...distributors’ normal supply chain and onto their customers in other areas,
how does the federal government monitor and influence the establishment of prices
by distributors? Are prices higher than before the COVID-19 pandemic? If so, what
accounts for these price increases? How does the administration ensure that these
distributors are not marking up prices excessively?

What agency is responsible for seizing medical supply orders made by states and
other entities?

a. By what legal authority are these seizures made?

b. What entities are responsible for re-distributing these seized supplies?

c. How are decisions made regarding which orders are seized?

What influence, if any, do President Trump, Vice President Pence, Jared Kushner, or
other political appointees exert over decisions about how supplies are distributed to
the states through Project Airbridge?
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% Federal Emergency Management Agency, “FEMA COVID-19 Supply Chain Task Force: Supply Chain
Stabilization,” April 8, 2020, https://www.fema.gov/news-release/2020/04/08/fema-covid-19-supply-chain-task-
force-supply-chain-stabilization.
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10. What non-governmental entities have been involved in the Supply Chain Stabilization
Task Force and Project Airbridge, as contractors, subcontractors or on an advisory or
voluntarily basis?

a. As these outside entities have been engaged, have agencies taken the
necessary steps to ensure that relevant statues and regulations have been
followed including those related to acquisition, ethics and record keeping?

b. What air carriers have been involved in the air bridge operations? How were
these companies engaged, i.e. via existing contracts or subcontracts? To the
extent new contracts were issued, were they opened for competitive bidding?

11. How much material was transported by Project Airbridge? Please compile a list of the
flights that includes the date of the flight, the carrier, the origin and destination, a unit
count of each product, and the cost of the flight.

Thank you for your consideration of this urgent matter.

Sincerely,

Elizabeth Warren Tom Udall

United States Senator

Edward J. Markey
United States Senator

Jeffrey A. Merkley
United States Senator

Kamala D. Harris
United States Senator

Sheldon Whitehouse
United States Senator

United States Senator

Kirsten Gillibrand
United States Senator

Ron Wyden
United States Senator

Richard Blumenthal
United States Senator

Chris VVan Hollen
United States Senator



