Wnited States Senate

WASHINGTON, DC 20510

June 09, 2021

The Honorable Alejandro Mayorkas The Honorable Tae D. Johnson

Secretary of Homeland Security Acting Director

U.S. Department of Homeland Security U.S. Immigration and Customs Enforcement
2801 Nebraska Ave., NW 500 12 St. SW

Washington, DC 20528 Washington, DC 20536

Dear Secretary Mayorkas and Acting Director Johnson:

We write regarding the more than 3,700 individuals who were formerly detained by
Immigration and Customs Enforcement (ICE), then released due to COVID-19 concerns while in
ICE detention,! and are now being threatened with re-detention.? The lack of evidence-based
health measures and conditions of confinement continue to endanger the safety of detained
people and staff in ICE detention facilities nationwide, leading to major outbreaks in local
communities while furthering the spread of the virus.> We urge the Department of Homeland
Security (DHS) and ICE to issue new guidance for all ICE field offices and the facilities they
oversee to not re-detain individuals who have complied with the conditions of their release and
who pose no public safety concerns, as evidenced by the fact that since their release, they have
been living safely at home with their families, in compliance with the terms of their court-
ordered releases and posing no danger to their community.

ICE detention facilities imperiled detainees’ health during the COVID-19 pandemic.
According to one report, “As Covid-19 cases rose last June, ICE detention facilities had an
average infection rate five times that of prisons and 20 times that of the general population.”™ To
date, 16,816 immigrants in ICE detention centers have been confirmed to have COVID-19, and
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at least nine people in ICE custody have died after contracting COVID-19.° This data is almost
certainly incomplete, which has spurred Congressional legislation to require better data
collection and more transparency in these facilities.® ICE facilities have recently been referred to
as “petri dishes for the pandemic,”” which is corroborated by multiple reports—including a
report released by the DHS Inspector General in March 20218—indicating many ICE facilities
failed to enforce basic COVID-19 precautions, blatantly disregarded public-health guidance
regarding face coverings and social distancing during the pandemic,® and allowed COVID-19
breakouts by concealing hospitalizations of detainees who got sick.°

In April 2020, as the gravity of the pandemic started to unfold, a federal judge granted an
emergency preliminary injunction! ordering ICE to “begin considering for release all detained
immigrants at higher risk of complications from covid-19,” including individuals “over 55, who
are pregnant or who have serious underlying health conditions.”*? The judge deemed court
intervention necessary since “numerous ICE detention centers are operated by private-prison
contractors”*® who “are unlikely to take independent or decisive action given the economic
imperative to maintaining full capacity.”'* Since this injunction, the issuing judge has found that
ICE failed to substantially comply with the Court’s Order and that it continued to detain a large
number of individuals not subject to mandatory detention, including medically vulnerable
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people.’® Many other federal courts have reached similar conclusions, ordering hundreds more
released from ICE custody due to the COVID-19 pandemic.®

As of March 22, 2021, ICE has released only 3,741 detainees from its custody,” which
amounts to less than 16% of the currently detained population.*® According to the American
Civil Liberties Union, which has over 800 previously detained clients who have been released,
the overwhelming majority of these individuals are now living safely at home with their families,
in compliance with the terms of their court-ordered releases and posing no danger to their
community.*® Yet court filings indicate that while some ICE field offices have agreed not to re-
detain anyone released by court order as a result of COVID-19,% others have pressed for the
immediate re-detention of people or have stated that no decision on re-detention have been
made.?! In at least one recent case, ICE has actively sought to reverse court orders granting
release of medically vulnerable people due to the pandemic.?? This inconsistency in the
approaches taken by ICE field offices is leading to needless unpredictability and uncertainty, and
means that some formerly detained people are arbitrarily subject to the prospect of re-detention
and increased risk of COVID-19 exposure.

Returning these formerly detained immigrants to ICE facilities poses a direct danger to
their health and safety. COVID-19 outbreaks are continuing to spread in ICE detention facilities
across the country.?® While COVID-19 vaccines have ramped up nationwide, this vaccination
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effort has left immigrants in ICE custody behind.?* Less than seven percent of ICE detainees
nationwide had received COVID-19 vaccines as of May 7, 2021,% and only 1,229 detainees had
been fully vaccinated as of May 5, 2021.%5

It is imperative that federal authorities protect the health, safety, and rights of detained
individuals and the wellbeing of the staff, families, and the surrounding communities of ICE
detention centers. We urge DHS and ICE to take steps to remove the unpredictability,
uncertainty, and arbitrariness generated by the varying approaches of different ICE field offices
regarding re-detaining released individuals. We ask that you promptly issue guidance to all ICE
field offices and detention facilities directing that individuals who have been released from
custody due to COVID-19, and who have complied and continue to comply with the conditions
of their release, should be permitted to remain free from custody.

Thank you for your attention to this important matter. We look forward to your response.

Sincerely,
EIizabe{th Warren Richard Blumenthal )
United'States Senator United States Senator
Alex Padilla Edward J. Markey
United States Senator United States Senator
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Sheldon Whitehouse Bémne Feinstein
United States Senator nited States Senator

A —

Cory A. Booker Robert Menendez L \J
United States Senator United States Senator



