














 

125 S. West Street, Wilmington, Delaware 19801 

Lawrence S. Drexler 
Head of Legal 

Tel 302-255-8070 
ldrexler@BarclaycardUS.com 

 
 
September 1, 2017 
 
 
 
The Honorable Elizabeth Warren 
United States Senate 
Washington, DC 20510 
 
Dear Senator Warren: 
 
Thank you for your letter of August 10th inquiring about the Consumer Financial Protection 
Bureau’s (CFPB or Bureau) final arbitration rule. In response to the CFPB’s proposed 
arbitration rule (81 Fed. Reg. 3289, May 24, 2016) (Proposed Rule), Barclays submitted a 
comment letter along with Discover Financial Services and American Express Company 
suggesting a number of ways in which the Proposed Rule could be improved to benefit 
consumers, avoid unnecessarily imposing the costs and inefficiencies of class-actions in 
cases where they outweigh the benefits, and better advance the Bureau’s public policy goals.  
A copy of that letter is attached. 
  
As set out in more detail in the attached comment letter, we proposed two narrow 
exceptions to the Proposed Rule’s prohibition on the use of class-action waivers: first, where 
existing government intervention (e.g., supervision or enforcement action) or a company’s 
corrective action already provides remedy for the affected group of consumers, and, second, 
where statutory damages and fee-shifting provisions already provide sufficient incentives for 
consumers to bring individual claims. The Bureau has pursued and continues to pursue 
rigorous supervision and enforcement activities, particularly to investigate and remedy 
conduct that presents significant risk of consumer harm.  The Bureau and other regulators 
seek to provide a full remedy to the entire class of affected consumers, both in terms of 
requiring companies to provide redress and demanding behavioral change.  Moreover, the 
Bureau itself has emphasized the importance of companies’ responsible conduct and self-
policing, explaining that it “has concrete and substantial benefits for consumers and 
contributes significantly to the success of the Bureau’s mission.” Responsible Business 
Conduct: Self-Policing, Self-Reporting Remediation, and Cooperation, CFPB Bulletin 2013-06 
(2013). Companies have strong incentives to implement effective compliance management 
systems and to provide effective remedies for the entire base of affected customers when 
problems are identified. Class-action lawsuits directed at the same conduct would be 
counter-productive and less effective and would likely result in a significant portion of funds 
being diverted to transaction costs and class-action attorneys rather than directly benefitting 
consumers. See, e.g., Proposed Rule at 32855, 32849-50 (average recovery per prevailing 
consumer in arbitrations studied was nearly $5,400, while average recovery per prevailing 
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member of class-actions studied was only $32, and weighted average claims rate was only 
4%) (citing CFPB Arbitration Study § 5 at 41, § 8 at 27, 35-36). 
  
We also suggested in our comment letter on the Proposed Rule that the Bureau should 
provide an exception to the prohibition on class-action waivers in circumstances where 
statutory damages provisions are available and fee-shifting provisions allow prevailing 
plaintiffs to recover attorneys’ fees.  Neither the CFPB Arbitration Study nor the Proposed 
Rule provided evidence to support the proposition that attorneys would lack sufficient 
motivation to pursue meritorious claims even where Congress has specifically provided 
statutory damages and fee-shifting provisions to protect consumers. Although the Bureau 
declined to incorporate either of these narrow recommendations into the final arbitration 
rule, we believe that they would have been effective in striking the right balance between 
allowing class-actions to proceed in circumstances where adequate means of consumer 
redress are otherwise unavailable while preserving the benefits of arbitration in appropriate 
circumstances, allowing consumers to resolve their claims expeditiously, at modest costs, 
and with higher recoveries for consumers than in class-actions. See, e.g., Proposed Rule at 
32855, 32849-50. 
 
Thank you, 

 
Lawrence S. Drexler 
 
LSD/cm 
 
 
 
 
 

















 

Dear Senator Warren: 

 
On behalf of Citizens Financial Group, I write in response to your letter dated August 10, 2017 regarding the new 
arbitration rule issued by the Consumer Financial Protection Bureau (“CFPB”). 
  
Your letter asks whether Citizens uses “forced arbitration clauses in any of the kinds of contracts covered by the 
CFPB rule.” While many of Citizens’ covered contracts include arbitration provisions, consumers are not required to 
accept them. Rather, consistent with pre-existing regulations, consumers can choose to opt out of these arbitration 
provisions. In addition, the arbitration provisions included in the bank’s covered contracts also include a small claims 
carve-out, so that consumers with smaller dollar disputes can elect to pursue a remedy in small claims court, and 
many include fee-shifting provisions pursuant to which the bank agrees in certain circumstances to cover filing and 
other fees that might otherwise be payable by the consumer.   
 
In fact, Citizens believes that permitting consumers to resolve disputes with us via arbitration is in our customers’ best 
interest. For example, the CFPB study behind the new rule shows that arbitration is up to 12 times faster than 
litigation, particularly class action litigation. The study also shows that arbitration provides consumers with recoveries 
that are, on average, 166 times higher than class actions where the average payout to the consumer is $32. And 
statutory damage awards that are available to consumers in arbitration can greatly exceed the consumer recovery of 
statutory damages in a class action, which are limited by statute. Consumers also pay less for arbitration than they 
would in court; according to the CFPB’s study plaintiffs’ lawyers received $424,495,451 in attorneys’ fees in the class 
actions studied. 
  
The benefits of arbitration for our customers informs our response to your question whether there is “any reason that 
having more legal options to hold your bank accountable,” including by use of a class action lawsuit, “is not in your 
customers’ best interest?” This is because, while the new arbitration rule will undoubtedly give rise to more class 
action litigation against banks, it may not provide customers with more legal options, because it may lead some banks 
to eliminate arbitration provisions entirely. This would limit the legal options available to customers to resolve their 
disputes, and given the benefits of arbitration for consumers, it would not be in their best interest. 
   
In addition to the foregoing, your letter requests confidential data and analyses. Please contact Kenneth Robinson, 
Head of Government Relations for Citizens Financial Group, if you wish to discuss these requests further. 
 
 
Very truly yours, 
 
 
Susan Steinthal 
Deputy General Counsel &  
Head of Consumer Banking Legal 
 
 

Susan J. Steinthal 
Deputy General Counsel & 
Head of Consumer Banking Legal 

 

 CFG Legal 
*NJ1110 

30 Montgomery Street 
13th Floor 

Jersey City, NJ 07302 

Telephone: 1201 356 5536 
Facsimile: 1844 851 2957 

Susan.Steinthal@citizensbank.com 
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September 1, 2017 

The Honorable Elizabeth Warren 
United States Senate 
317 Hart Senate Office Building 
Washington, DC  20510 

Dear Senator Warren: 

We write in response to your August 10, 2017 letter to HSBC North America Holdings Inc. 
regarding the use of arbitration over the past five years and the Consumer Financial Protection 
Bureau (“CFPB”) rule prohibiting the use of class action waivers in the arbitration clauses of 
certain consumer financial agreements.  HSBC North America Holdings Inc. operates in the 
United States through its subsidiaries, including HSBC Bank USA, National Association and 
HSBC Finance Corporation (collectively, “HSBC”).   

Consistent with its strategic plan announced in 2011, HSBC has not engaged extensively in 
providing consumer financial products and services over the past five years.  As detailed in 
HSBC’s public filings, its Consumer Lending and Mortgage Services businesses have operated 
in run-off since 2009 and 2007, respectively.  Among other transactions, in 2010, HSBC sold its 
auto finance receivable servicing operations and auto finance receivables portfolio to Santander 
Consumer USA.  In 2012, HSBC sold its Card and Retail Services business to Capital One 
Financial Corporation and a portion of its credit card receivables associated with HSBC’s legacy 
credit card program to First Niagara Bank, N.A.  HSBC has continued to issue credit cards on a 
limited basis to customers of HSBC Bank USA.  In 2016, HSBC stated that it no longer had the 
intent to hold for investment various portfolios of residential mortgage loans, and sold its 
remaining mortgage servicing rights (already in run-off for several years) and related servicing 
advances to a third party.    

In reviewing HSBC’s consumer financial agreements over the last five years, to date we have 
identified only one agreement which provides for arbitration of disputes.  Specifically, HSBC 
Bank USA, National Association’s Electronic Bank Transfer Service agreement, which 
authorizes the use of service provider CashEdge, Inc. to effect such electronic transfers, provides 
that, “If either of us has any dispute or disagreement with the other regarding this Service that we 
cannot resolve amicably, both parties agree that the sole and exclusive remedy shall be binding 
arbitration in accordance with the then-current rules and procedures of the American Arbitration 
Association.”  This agreement makes no reference to class actions. 
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The findings of our review are consistent with those in the report of Pew Charitable Trusts, 
Checks And Balances (2015 Update) (the “Pew Report”).  The Pew Report examines checking 
account agreements of financial services institutions for the following dispute resolution 
practices: 

• “Best practices”:  (1) a binding arbitration clause; (2) a class-action waiver clause; and 
(3) a loss, costs and expenses clause; and 

• “Good practices”:  (1) an arbitration opt-out provision; (2) a jury trial waiver clause; and 
(3) a small-claims exemption clause.   

The Pew Report concluded that HSBC’s agreements follow “best practices” because they do not 
have mandatory arbitration and class-action waiver clauses and “good practices” because they 
contain arbitration opt-out and small-claims exemption provisions. 

We trust that the foregoing is responsive to your inquiry.  Please be assured that HSBC will 
continue to comply fully with governing law concerning arbitration in consumer financial 
services agreements. 

Sincerely, 

Pablo Sanchez   
Head of Retail Banking and Wealth Management, United States and Canada    



 
Stephen Simcock 

  CCB General Counsel 

270 Park  Ave. ,  36 th  F l . ,  •  New York ,  New York  10017-2014  
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September 1, 2017 

 

The Honorable Elizabeth Warren 

United States Senator 

United States Senate 

Washington, DC 20510-2105  

 

Dear Senator Warren: 
 

I am the General Counsel for Consumer & Community Banking at JPMorgan Chase and am 

responding to your August 10, 2017, letter to Jamie Dimon. You have asked about our 

views and practices with respect to arbitration agreements in consumer financial services 

contracts, and I am happy to provide the following information.  

 

To begin, we believe that arbitration has been and should continue to be a viable and 

effective option for consumers to pursue their legal claims and to be fairly compensated.  

As found in the arbitration study conducted by the Consumer Financial Protection Bureau 

(CFPB), claims in arbitration typically proceed more quickly and result in individual awards 

that are much greater than awards to individual members in a class action. When an 

arbitration process is designed appropriately, there are fewer barriers to bringing a claim in 

arbitration than bringing a claim in court, and it can be more convenient for claimants to 

obtain a hearing and to achieve a resolution of their claims.  To the contrary, the CFPB’s 

study found that class action lawsuits are inefficient. Among other concerns, most class 

actions end up providing no benefit at all to class members, and even when class actions 

are settled, the majority of eligible class members typically receive no compensation.  

 

Additionally, class actions are not the sole or best way to positively influence the behavior 

of corporations and banks.  Companies are incentivized for reputational, economic, 

regulatory and other reasons to maintain positive relationships with consumers, to have 

robust internal control and compliance regimes, to resolve customer complaints and 

remedy past errors or omissions, and to comply with the law.  When it comes to 

influencing the activities of regulated entities, blanket endorsement of class actions is not 

an optimal remedial tool, as class actions do not necessarily serve the public’s or 

consumers’ best interests. Regulated entities are already positively influenced by other 

forces – such as the desire and incentive to avoid supervisory actions and negative 

publicity. These forces deter potential harm to consumers and drive responsible behavior 

and changes to business practices – without the inefficiencies of class action lawsuits as 

documented in the CFPB’s study and elsewhere. 



 
Stephen Simcock 

  CCB General Counsel 
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With regard to Chase, we are committed to addressing and resolving our customers’ 

concerns, complaints and claims in a fair and efficient manner. Arbitration is just one way 

Chase addresses customer complaints when it is an appropriate and effective way to 

adjudicate disputes that cannot otherwise be resolved. To be specific, Chase utilizes 

contractual arbitration clauses in certain consumer banking and deposit account 

agreements and auto finance contracts. For example, Chase’s current consumer Deposit 

Account Agreement (DAA) (effective August 27, 2017) is enclosed. Among other provisions, 

Chase’s consumer-oriented DAA allows customers to opt out of the arbitration clause; 

provides that customers have the right to go to small claims courts instead of arbitration; 

establishes a customer’s right to appeal an arbitration award; and commits Chase to 

reimburse up to $500 for any initial filings fees paid by a customer and to pay the expenses 

for at least a two-day hearing near the customer’s address of record.  

 

Furthermore, in passing the Federal Arbitration Act, Congress determined that pre-dispute 

arbitration agreements such as this should generally be found valid and enforceable.  

Indeed, the FAA strongly endorses arbitration – the Act has been called a “liberal federal 

policy favoring arbitration” by a variety of courts.  Under the FAA, the courts have 

consistently found that the arbitration clause in Chase’s DAA is valid and enforceable.  

 

Lastly, to the extent your concerns relate to Chase initiating arbitrations concerning 

products and persons covered by the CFPB rule, Chase generally does not initiate claims in 

arbitration in connection with attempting to collect consumer debt.  And, Chase has not 

conducted a formal analysis of the impact of the CFPB’s rule on its profits.  

 

In conclusion, when regulated entities utilize arbitration agreements that ensure an 

efficient and fair process, we believe they should be allowed to include class action 

waivers. 

 

      Sincerely, 

 

                                  
 

      Stephen Simcock 

      General Counsel 

      Consumer & Community Banking  
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VIA ELECTRONIC MAIL 

 

 

 

The Honorable Elizabeth Warren 

United States Senate 

Washington, DC  20510 

 

 

Dear Senator Warren: 

 

I write in response to your August 10, 2017 letter to Tim Sloan, regarding Wells Fargo’s views 

on using arbitration to resolve disputes with our customers. 

 

Whenever a customer raises a concern, we first try to resolve the issue informally. Wells Fargo’s 

goal is to make things right for our customers so that formal dispute resolution proceedings are 

unnecessary for as many of our customers as possible.  The overwhelming majority of customer 

concerns are resolved to the customer’s satisfaction informally, without the need for any dispute 

resolution procedures.   

 

Our arbitration agreements are embedded in certain account agreements which can be found at:  

https://www.wellsfargo.com/credit-cards/agreements/ (credit cards);  

https://www.wellsfargo.com/online-banking/consumer-account-fees/ (consumer deposit 

accounts) https://www.wellsfargo.com/debit-card/terms-and-conditions/ (debit and ATM cards). 

 

Arbitration is broadly recognized as a less expensive, quicker, and simpler way to resolve 

disputes than litigating in court; federal law empowers courts to ensure the fairness of arbitration 

proceedings. Those advantages benefit consumers and businesses alike. 

 

Under Wells Fargo’s customer agreements, arbitrations are administered by the American 

Arbitration Association (“AAA”), a nationally known and respected non-profit organization. 

Arbitration proceedings are conducted pursuant to the AAA’s Consumer Arbitration Rules and 

the AAA’s Consumer Due Process Protocol. The AAA rules specify a number of protections for 

consumers including: limits on the fees paid by consumers; selection of the arbitrator by the 

AAA with the requirement that the arbitrator be “impartial and independent” and perform his or 

her duties “carefully and in good faith”; the conducting of any in-person arbitration proceedings 

at a location that is convenient for the customer; the right of the consumer to be represented by 

https://www.wellsfargo.com/credit-cards/agreements/
https://www.wellsfargo.com/online-banking/consumer-account-fees/
https://www.wellsfargo.com/debit-card/terms-and-conditions/


counsel; and the consumer’s ability to choose to pursue a claim in small claims court rather than 

through arbitration.   

 

Thank you for the opportunity to present our views. 

 

Sincerely, 

 
 

 

 

David Moskowitz 

Executive Vice President  

Head of Government Relations and Public Policy 
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